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• On November 13, 1995, the City Council held a public hearing on the Planning Commission 

item recommending approval of “(a) an amendment to the City of Palo Alto Municipal Code 
Section 18.94.070(b) for property located at 3200 Park Boulevard, 340 Portage Avenue, and 
the adjacent former railroad right-of-way with Park Boulevard and Olive Avenue frontage, 
extending the nonresidential use amortization schedule for the former Maximart site for 20 
years beyond 1999; (b) approval of resolution amending the City of Palo Alto 
Comprehensive Plan land use designation for a portion of the contiguous, abandoned railroad 
right-of-way property from Single-Family Residential and Light Industrial to Multiple-
Family Residential; (c) adoption of ordinance rezoning a portion of the contiguous, 
abandoned railroad right-of-way property from R-1 and GM(B) to RM-30; and (d) 
amendments to the City of Palo Alto Municipal Code Sections 18.24.040 and 18.26.040, 
which would allow (with a conditional use permit) the development of parking facilities on 
abandoned railroad right-of-way properties located in the RM-30 and RM-40 zoning 
districts.”  

o The Council deliberated on the item and discussed in detail conditions of approval 
that would require improvements to the entire site, including to the “parking layout in 
the area along the back fences of the residential neighbors on Olive Avenue.” 

o Mayor Simitian emphasized in his remarks that “The Council was not voting on Fry’s 
but an amortization extension for a 12.5-acre site which was known as the former 
Maximart site.” (November 13, 1995 Minutes, at 77-264). At the time, “ Fry’s 
represented approximately 40,000 square feet on a 12.5-acre site or less than 10 
percent of the total site.”  Id. at 77-264-265.  Moreover, “The discussion was not 
about an individual use or some small component of the 12.5 acres but was about the 
Council’s vision, plan, and commitment for the entire 12.5 acres.”  Id. at 77-265. 

• On December 11, 1995 the Council approved Ordinance No. 4314, “amending section 
18.94.070 [nonconforming use - required termination] to change the required termination 
date for the use at 3200 Park Boulevard/340 Portage/Olive Avenue,” and Ordinance No. 
4315, “amending section 18.08.040 of the Palo Alto Municipal Code (the Zoning Map) to 
change the zone classification of property located at 3200 Park Boulevard/340 Portage 
Avenue/Olive Avenue from R-1 and GM-B to RM-30.  

• On October 16, 2006, the City Council approved an amendment to section 18.94.070, 
deleting amortization requirements for "the property at 3200 Park Boulevard/340 Portage 
Avenue/Olive Avenue." Vice Mayor Kishimoto noted that “the ordinance indicated retail 
space should not exceed 60,000 square feet,” which was inconsistent with the amount of 
square footage used by Fry’s at the time (80,000 square feet).  This inconsistency was not 
addressed, and the words "at roughly the same ratio of uses that presently existing as of this 
date, October 16, 2006" were added, as documented in the adopted meeting minutes, as an 
amendment to the pending motion in response to Council Member Beechman's 
recommendation that "the amortization language reflect that any use other than retail would 
not diminish the current retail provided." The minutes do not include any reference to 
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"rebalancing" the existing uses but simply an intent not to reduce the square footage of retail 
provided. 

• The City’s Housing Element, adopted by the City Council in 2014, identifies the “ 12.5 acre 
site, also known as the Fry’s site” as a residential site with existing commercial uses that can 
accommodate 221 units of housing and the existing non-residential use.  City of Palo Alto, 
2015-2023 Housing Element, (Nov. 10, 2014), at 73.  

• Sobrato communicated with the City as part of the purchase due diligence in late 2010, prior 
to the purchase of the site. The City provided a copy of an economic study of the Fry’s site 
and identified the 2006 site-specific non-confirming use provision. 

• Sobrato purchased the site in May 2011 and has invested substantial capital costs since 
acquisition. 

• Sobrato continued to meet with Curtis Williams-Director of Planning, Amy French-Acting 
Assistant Director of Planning, Elena Lee-Senior Planner, Thomas Fehrenbach-Economic 
Development Manager and Steve Emslie-Deputy City Manager to discuss the Cal Ave and 
Fry’s study. The Planning Director indicated in a public forum the City does not expect Fry’s 
to occupy the site beyond 2014. 

• Sobrato met with City staff in December of 2012 and 2013 to discuss the California Plan and 
the City’s consideration of a possible new zoning designation for Fry’s should Fry’s not 
renew its lease, including CS mixed use.  

• Fry’s exercised its last 5-year option in December 2013.  

• Sobrato continued active discussions with Planning staff and elected regarding Fry’s lease, 
reuse of vacated space, the Comp Plan, Housing Element, Office Cap and potential 
redevelopment. 

• June 2015, Sobrato agreed to contribute to the City’s planning efforts in the area including 
the Fry’s site, and participate in the NVCAP process. 

• July 2015, Playground Global requested expanding into some of the surplus Fry’s space, and 
in June 2016, the current Planning and Development Director, Jonathan Lait, provided 
acknowledgement of the square foot adjustments for the expansion of Playground Global as 
consistent with the existing nonconforming use provisions.  Substantial capital investments 
were made for the Playground Global occupancy. 

• May 2017, the current Planning Director approached Sobrato to suggest the City would like 
to reapply to the VTA/MTC for another Planning Grant for the Fry’s area. Application 
identified October 2019 as the Project Completion target. 

• October 2017, Sobrato executed a funding agreement with the City for $250,000 towards the 
NVCAP. 
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• Fall 2018, NVCAP process commenced, and Sobrato continued to actively market the Fry’s 
site in preparation for the end of the lease. 

• March 2019, Sobrato began active discussions with Target to lease the Fry’s space upon their 
expiration, and communicated this opportunity to City staff and John Sobrato explained to 
City Council that Sobrato is not interested in redeveloping the site and prefers a continuation 
of existing uses once Fry’s vacates the site. 

• During the fall and winter of 2019, Sobrato conducted meetings with staff and City Council 
members to discuss tenanting a portion of Fry’s space with Target, including site visits to 
show the vacating Fry’s space. Sobrato shared with the City that Target would have needed 
only 30,000 +/-, so sought feedback and options to re-tenant the remaining as R&D to 
support the economics of refurbishing the architecturally valuable space in the existing 
building. 

• December 2019, the City Council discussed additional funding for the NVCAP. Sobrato 
publically reiterated it has no interest or intent to redevelop the site once Fry’s vacates. 
Several City Council members ask at the time the purpose of the NVCAP if the primary site 
is not going to redevelop. 

• Discussions continued with Target throughout 2019 and into 2020. 

• February 2020, H&K submitted a letter on Sobrato’s behalf to the City Attorney seeking a 
zoning determination regarding the uses of the existing building to support marketing and re-
tenanting activities, and received a response letter from Albert Yang on March 9, 2020 that 
confirmed the RM-30 zoning as well as the applicability of PAMC Chapter 18.70, including 
Section 18.70.070(b)(2)(E). 

• March 2020, the COVID-19 global pandemic begins and continues through the date of this 
letter. 

• July 2020, Sobrato submitted a request for a Zoning Text Amendment for the Property. This 
letter also discusses the ongoing negotiations with Target at approximately 30,000 sq ft of the 
vacated Fry’s space and the need for clarity in the applicable non-conforming zoning 
language to be able to move forward with these discussions. Sobrato made it clear that to 
afford the required code updates and lease to Target at a market rate, it would be 
economically necessary to re-tenant the remaining vacant space as R&D. 

• August 2020, Palo Alto Online published an article about Target’s interest in the old Fry’s 
space, and the City rethinking housing on the site. 

• September 2020, City staff indicated they would not support the application for a text change 
- with no specific explanation or alternative presented - and expressed disappointment about 
not having proposed any housing on the site.  Staff also indicated a November or December 
2020 tentative date to take text change request to Planning Commission. No hearing was 
scheduled, and Sobrato finally asked that it be put on hold pending further discussion and a 
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better understanding of the City staff's position. At the same time, staff confirmed that the 
City’s Retail Preservation Ordinance does not apply, but that the Office Cap does. 

• September 2020, Target withdrew from Portage lease discussions. Marketing efforts 
commenced, but have been hampered by the COVID-19 pandemic, particularly challenging 
for retail uses. 

• February 3, 2021, Sobrato sent a letter through Lighthouse Public Affairs to the City again 
seeking confirmation of the non-conforming uses of the site submitted to the City to support. 
marketing and re-tenanting efforts in light of Target’s withdrawal and lack of previous 
responses.  The second letter request is the subject of the current discussions. 

• On June 14, 2021, the City Council held a hearing on the interpretation of the nonconforming 
use provisions for the property, and the meeting concluded with no decision but direction for 
City staff and Sobrato to meet and confer and schedule the item for a future City Council 
meeting.  In preparation for that hearing, Sobrato submitted a letter (1) indicating 
disagreement with the City staff's preliminary conclusion that the Fry's lease area had been 
vacated/discontinued given the active marketing efforts, the ongoing communications with 
the City to support marketing efforts, and the impact of the COVID-19 pandemic on retail in 
general, and (2) indicating significant concerns with the economic impact of "Alternative 1" 
which requires ongoing "rebalancing" of uses and support for "Alternative 2" which would 
simply establish specific square footages for the nonconforming uses for planning and 
marketing efforts.   

• Following the June 14, 2021 hearing,  in addition to several calls between H&K and Deputy 
City Attorney Albert Yang and various members of the City staff and the Sobrato project 
team, only one substantial "all hands" meeting was scheduled by City staff on August 25, 
2021, two and a half months after the City Council hearing, where Sobrato understood the 
nonconforming use interpretation was better understood in the context of the NVCAP update 
and that this item would be tabled for hearing with the NVCAP on September 20, 2021.  

• On September 2, 2021, without any prior discussion, City staff published the staff report for 
this item which supports an interpretation that significantly affects the economic value of the 
property and restates City's staff's position that the Fry's lease area has been 
vacated/discontinued without any acknowledgement of Sobrato's marketing efforts or the 
effects of COVID-19. 


