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Summary Title: Status Update of Audit Recommendations for Contract
Oversight Audit
Title: Staff Recommendation that the Policy and Services Committee
Recommend the City Council Accept the Status Update of the Audit for
Contract Oversight: Trenching and Installation of Electric Substructure
From: City Manager
Lead Department: Utilities
Recommendation
Staff recommends the Policy and Services Committee recommend that the City Council accept
the attached Status of Audit Recommendations for the Contract Oversight: Trenching and
Installation of Electric Substructure Audit.
Background
The City Auditor’s Office previously issued an audit regarding contract oversight of a trenching
and installation of electric substructure. The objective of the audit was to determine if the
Utilities Department effectively managed its $1.9 million contract with Casey Construction, Inc.
for trenching services and the installation of electric substructure, in accordance with contract
terms, the City of Palo Alto Municipal Code, and relevant policies and procedures.
The Utilities and Administrative Services Departments have completed four of the six open
recommendations. They 1) implemented procedures to meet with the appropriate parties
when there are large variances between the lowest and second lowest bid or the City’s
estimate, 2) established a process for verifying and ensuring consistency in figures reported in
staff reports to Council, 3) issued a request for proposals for and selected and implemented a
hosted, web-based, E-procurement solution software system, and 4) developed a vendor
evaluation form to address vendor performance, responsiveness, quality of work, change
orders, delays, and issues prior to contract renewal.
The attached report (Attachment A) provides an update on the status of the two remaining
recommendations. Staff has been working to implement the Auditor’s recommendations.
Utilities has completed contract administration training and will seek additional training for
procurement, project management and risk management on an as-needed basis. Utilities has
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also established general project management guidelines (Attachment B) including roles and
responsibilities, scheduling, change orders, negotiations, payments and contract closing.
Utilities will continue to work toward uniform implementation of the guidelines and usage of
the forms. Administrative Services has and continues to collaborate with the City Attorney’s
Office on further developing the Invitation for Bid (IFB) Template on a regular basis. The latest
revision is made available and in use. This collaborative effort now includes the new “DesignBuild” templates. Contracts are regularly being uploaded into Planet Bids Contracts
Management Module. On boarding department project managers is forthcoming.
Staff is still in the process of completing the two remaining recommendations. 1) The Project
Coordinator position remains vacant as Utilities redefines the contract administration and
project management responsibilities of the position to better address department needs. 2) A
vendor evaluation form has been drafted but has not been implemented. The purpose of the
evaluation form is to monitor the performance of the vendor and identify any incidents that
occurred during the project. Utilities will work with Administrative Services on implementing
the form.
Attachments:
 Attachment A: Status Update of Audit Recommendations for Contract Oversight Audit
 Attachment B: Project Management Guidelines
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ATTACHMENT A
STATUS OF AUDIT RECOMMENDATIONS
CONTRACT OVERSIGHT: TRENCHING AND INSTALLATION OF ELECTRIC SUBSTRUCTURE – ISSUED 10/30/13
The City Manager has agreed to take the following actions in response to the audit recommendations in this report. The City Manager will report
progress on implementation six months after the Council accepts the audit report, and every six months thereafter until all recommendations have been
implemented.
Recommendation

Responsible
Department

Original Target Date and Response

Current
Status

Implementation Update and
Expected Completion Date

Finding 3: The Utilities Department did not enforce contract billing terms that were the basis.
5. The Utilities Department should
work with ASD to review existing
contract performance management
policies and develop procedures to
ensure staff appropriately
administers the City’s contracts.
Procedures should address the
following areas:
● Monitoring of contractor billings to
ensure accuracy and compliance with
contract terms.
● Ensuring contracts are
appropriately and timely modified, if
required.

Administrative 3/31/14
Services and
Utilities staff is formalizing the
Utilities
process by which contractor work is
Departments
requested, approved, inspected,
reviewed, and invoiced.
Utilities will hire a Project Coordinator
to assist Engineering in administrating
contracts, verifying invoices, and
processing payments. Utilities will be
requesting for similar positions in
Operations and Customer Support
Services in the 2014 mid‐year budget.
Utilities will also develop a tracking
mechanism to monitor contractor
work, reconcile invoices, and verify
payments.
ASD will conduct a review of the
entire purchasing process citywide.
The departments will collaborate to
bring contract management training
to appropriate staff. This training will
be rolled out to all departments.

In Progress

June 2017 Management Update:
Utilities has completed contract administration
training and will seek additional training for
purchasing, project management and risk
management on an as-needed basis.
Utilities has established general project
management guidelines including roles and
responsibilities, scheduling, change orders,
negotiations, payments and contract closing.
Utilities will continue to work toward uniform
implementation of the guidelines and usage of the
forms.
The Project Coordinator position remains vacant
as Utilities redefines the contract administration
and project management responsibilities of the
position to better address department needs.
ASD has and continues to collaborate with the City
Attorney’s Office on further developing the IFB
Template on a regular basis. The latest revision is
made available and in use. This collaborative
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Recommendation

Responsible
Department

Original Target Date and Response

Current
Status

Implementation Update and
Expected Completion Date

effort now includes the new “Design-Build”
templates. Contracts are regularly being uploaded
into Planet Bids Contracts Management Module.
On boarding department project managers is
forthcoming. Meanwhile ASD is also considering
contracts management in an Electronic Document
Management System (EDMS), as with ARC’s
“Infolink” platform, for public record management
functionalities, like contract management.
Expected Completion Date: December 2017:
December 2015 Management Update:
In February 2015, construction contract management
training was conducted in conjunction with PWD and
ASD. The training covered procurement, project
manager responsibilities, project scheduling, change
order requests, claims, payments and project closure.
In October 2015, ASD provided citywide training on
compliance to the new prevailing wage requirements
for construction and improvement contracts. The
training identified the roles and responsibilities of
Purchasing and project managers and reporting
requirements to the Department of Industrial Relations.
The Utilities Project Coordinator position is currently
vacant in Engineering. Utilities is currently reassessing
the job classification for this role and evaluating the
need for a higher Project Manager classification. Staff
will recruit for the position in 2016. Until the position is
filled, the project managers will continue administering
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Recommendation

Responsible
Department

Original Target Date and Response

Current
Status

Implementation Update and
Expected Completion Date
the contracts with support from administrative staff on
invoice verification and payments. All contract, invoice
and supporting documentations are managed in a
central shared drive.
The Invitation for Bid (IFB) template is currently in the
process of being revised to simplify and coordinate
language between other sections of the contract; the
boilerplate language should be completed by the
second half of 2016.
The firm that ASD selected to implement an invoice
management system was unable to deliver on the
scope as planned in 2015. ASD will evaluate the
possibility of acquiring another invoice management
solution or consider waiting until the new ERP system is
implemented with built in invoice management.
Expected Completion Date: Q4 2016
June 2014 Management Update: Utilities has
developed contract management guidelines and a
project charter for large construction projects and
professional services. These contracts and documents
are stored on a centralized SharePoint website.
Utilities Engineering hired a Project Coordinator in
March 2014 to assist with contract administration and
project management. The coordinator has developed a
contract database, coordinated project management
training, and formalized policies and procedures.
Utilities Operations reclassified a position in the FY
2015 to assist with contract and inventory
management.
Utilities is working with the City Attorney's Office to
strengthen the boilerplate language in the IFB and
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Recommendation

Responsible
Department

Original Target Date and Response

Current
Status

Implementation Update and
Expected Completion Date
professional service contract templates.
ASD hired a consultant to perform an independent
review of the entire purchasing process. The review
recommended a new purchasing system, increased
training, and additions to the Purchasing Manual
among other recommendations. Staff is in the process
of implementing the recommendations.
ASD has selected an online invoice management system
to improve the review, approval and tracking invoices
received by the City. This system will be implemented
in 2015 and will provide increased accountability and
visibility into the invoice review and payment process.
Expected Completion Date: 6/30/15

Finding 4: The Utilities Department did not appropriately manage its contract with Casey Construction, Inc. to ensure the City’s projects were completed in
accordance with plans and cost estimates.
6. The Utilities Department should
work with ASD to review existing
contract performance management
policies and develop procedures to
ensure staff appropriately
administers the City’s contracts.
Procedures should address the
following areas:
 Roles and responsibilities for the
contract administrator and any
additional training requirements
for staff.
 Monitoring of contractor
performance.
 Ensuring payments are made only
for services and materials included
in the contract scope.

Administrative Recommendation 5 & 6 are similar.
Services and
See response to recommendation 5.
Utilities
Departments

In Progress

June 2017 Management Update:
Utilities has established general project
management guidelines including roles and
responsibilities, scheduling, change orders,
negotiations, payments and contract closing.
Utilities will continue to work toward uniform
implementation of the guidelines and usage of the
forms
A vendor evaluation form has been drafted but
has not been implemented. The purpose of the
evaluation form is to monitor the performance of
the vendor and identify any incidents that
occurred during the project. Utilities will work
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Recommendation
 Ensuring there is an adequate
process and documentation to
show planned work has been
completed.

Responsible
Department

Original Target Date and Response

Current
Status

Implementation Update and
Expected Completion Date

with ASD on implementing the form.
Expected Completion Date: December 2017
December 2015 Management Update:
Utilities is monitoring contractor performance through
routine inspections, weekly meetings and
communication. During inspections, staff reviews and
verifies the contractor’s performance by documenting
and signing off the work completed (i.e. number of
boxes installed, footage of pipe installed). In the weekly
meetings, staff reviews the work schedule, scope of
work, claims and change orders with the contractor.
ASD has updated the City’s procurement training guide
including contract administration roles and
responsibilities, process workflow, best practices and
common pitfalls. ASD will continue to provide
procurement training annually and update the guide on
an as-needed basis (eg., to reflect changes to prevailing
wage laws).
http://cityconnect.staff.copa/civica/filebank/blobdload.
asp?BlobID=4255
ASD implemented PlanetBids as the City’s new
eProcurement solution. PlanetBids includes a contract
management module that provides a structure for
managing contracts. This module of PlanetBids will be
rolled out to departments beginning in 2
2016.
Expected Completion Date: Q2 2016
June 2014 Management Update: Roles, responsibilities,
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Recommendation

Responsible
Department

Original Target Date and Response

Current
Status

Implementation Update and
Expected Completion Date
and workflow for contract administration are
documented and saved on SharePoint.
Utilities Engineering completed a mandatory 3-day
project management course in July 2014.
ASD provided purchasing and contract administration
training to the Executive Team and City staff in 2013
and 2014. This training will continue in 2014 and 2015
as part of an ongoing purchasing training curriculum for
City staff.
Additional Contract administration training is planned
for November 2014 with Purchasing and City Attorney's
Office.
See responses above related to vendor performance
review and new invoice management system.
Expected Completion Date: 6/30/15
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ATTACHMENT B

IFB CONSTRUCTION
CONTRACT
Successfully plan and manage your project’s constructions contracts
between your Contractors and the City of Palo Alto by staying within
compliance according to the Contract Documents.

Construction
Contract
Management for
Project Managers’
Guidelines

IFB Contracts | The Project Manager’s Guidelines
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Project Management
Guidelines

Overview
These Project / Contract Management Guidelines (the “Guidelines”) cover the issues involved
in managing large construction contracts. The key strategies for successful project / contract
management are:
»
»
»
»
»
»

Planning
Initiating a Contract
Budget
Compliance
Schedule
Closing

Guidelines
Project Manager’s Responsibilities:
The Project Manager (PM) is responsible for:
» Planning
o Project Charter template
o Project Charter Instructions
» Initiating a Contract
o Construction Contract: IFB (Invitation For Bid)
 See Purchasing Manual for detailed instructions
o Prepare Work Scope
o Prepare Technical Specifications
 WGW Standards
 Electric Standards
 Electric Drawing Specifications
 Public Works Standards
o Prepare Special Provisions
o Bidding Process with Purchasing
» Budget
o Monitor that the project stays within budget
o Verify and pay invoices
» Compliance
o Monitor that the Contractor follows all Contractual obligations
o PM to initiate proper forms/responses when appropriate
Revision Draft 03 | December 19, 2014
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Change Order Requests
Contract Change Orders
Field Orders
Notice To Proceed (NTP)
Amendment requests
RFI Responses
Accelerated Work Schedule Notice
Default Notice
Suspension with Cause Notice
Termination with Cause Notice
Suspension without Cause Notice
Termination without Cause Notice
Dispute / Claim collection of details

» Schedule
o Ensure the Contractor provides a current schedule every month
o Monitor the schedule, ensuring that all milestones / deadlines are met
» Closing
o Closing Checklist
o Upload permanent records according to your department’s requirements. For
Example, Utilities Engineering uploads permanent records into DoxBrowser.
PLANNING
Planning begins with the Project Charter. The Project Charter walks you through the project in
detail and assists you in planning out the project and assists in ensuring that important
information is not missed.
Walk through the Project Charter template with your project team. This document should be
filed in your Project folder.
INITIATING A CONTRACT
Once you have filled out the Project Charter template you will be able to identify an accurate
scope. You will learn the following about your project during this planning process:
» Background
o Purpose of your project
o Background that led up to the project
o Justification for the project
» Scope
o High-level project description (who, when, and how?)
o High-level requirements (what must be achieved?)
o Measurable objectives (what must be delivered?)
o Benefits vs Cost (which option?)
o Success criteria (how will success be measured?)
o Out of Scope
» Uncertainty
o Known project risks
o Assumptions behind expectations
Page | 4
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o Constraints and restrictions
» Cost
» Time
» Stakeholders
Good preparation of the work scope is essential in the foundation for successful project
management.
If you are unfamiliar with the type of project you’re assigned, do some research and find out if
this type of construction (or similar) was performed before.
» Were there any change orders, field orders, claims, delays, documents or any other
details that will assist you in preparing your work scope? Understand what’s been
done before and use that information to define a better Work Scope. Did a previous
Contractor require any change orders to the Contract Documents? If so, why were
there changes? Was something missed in a previous scope?
» Were there any disagreements with a previous Contractor that arrived during the
Contract Time, such as, was a Unilateral Change Order submitted? Disputes? Claims?
With your accurate scope, you will need to create your technical specifications and special
provisions for the project. Keep in mind that currently, the General Conditions, Article 3, of
our contract include numerous specifications/rules the Contractor is required to follow that
support specific types of work. Please become familiar with the standards that are already
included in our contract’s general conditions so you do not duplicate any specifications or
special provisions.
When you have your final scope, technical specifications and special provisions you are ready
to submit to the Purchasing Department whom will launch the bidding process. You will work
with the Purchasing Department to qualify the Contractors, ensuring the winning bidder is
capable of performing the work requested of them.
BUDGET
Once your Contractor is awarded the contract, you are responsible in keeping your project
within budget. In order to stay within budget, the following helps: work from an accurate
scope, ensure the Contractor stays on schedule, exercise your ability to counter any potential
delays or changes, and respond immediately to requests for information.
The PM is required to approve all invoices for their project. When you receive invoices, check
all invoiced work orders against the daily tags received, check the invoice details against the
As Built documents at the job site, add the project number to the invoice, add the cost center,
sign, and submit the invoice to the office administrative assistant for SAP invoice parking. If
your project is more complex, keep a log/record in MS Excel of all payments and invoices
received. This will assist you in ensuring your contract amount is balanced and always known
by you.
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COMPLIANCE
Keep your contract in compliance by submitting all appropriate forms and responses when
needed. Monitor your Contractor that the work they are performing follows the contract.
Once the Notice to Proceed (NTP) is submitted by you to the awarded Contractor, the
monitoring of the Project has started.
Within thirty (30) Days of the Notice To Proceed, Contractor shall provide City with a complete
listing of all Subcontractors, which shall include, but not be limited to, the Work contracted for,
Subcontractor’s name, address, telephone and facsimile numbers, form for doing business (i.e,
sole proprietor, corporation, partnership), point-of-contact and Subcontractor’s license
classification and number.

(page 97, Article 5.2.1)

When you’re first made aware of a change needed by the Contractor (via Change Order
Request form), address the change order request by submitting a Contract Change Order. If
a change is requested by you or the Construction Manager, submit a Field Order to the
Contractor. See Change Orders Guidelines for more detailed instructions.
Should a Contractor submit a Request for Information (RFI) to you, respond in a timely
manner. See Request for Information Guidelines for more detailed instructions.
If you find that the Contractor is falling behind schedule and will not meet the completion
date in the Contract, address the Delay immediately. See Delay / Scheduling Guidelines for
more detailed instructions.
When appropriate submit Notice of Defaults, Suspension with Cause Notice, Suspension
without Cause Notice, Termination with Cause Notice, or Termination without Cause Notice.
See Terminations / Suspension Guidelines for more detailed instructions.
Should the Contractor submit a Claim or if you or the Contractor Disputes a change order
request, address the situation immediately. See Claims Guidelines for more detailed
instructions or see Disputes Guidelines for more detailed instructions.
SCHEDULE
The construction schedule should be received on a monthly basis, normally with the monthly
invoice. If the Contractor is using MS Project, ask the Contractor to provide a Gantt chart
showing the critical path. Being able to identify the critical path will be a useful tool later
during the project should there be any delays that need to be accommodated for in the
schedule.
See Schedule & Delays Guidelines.
CLOSING
The purpose of closing out a Contract is to verify that both parties have fulfilled their
contractual obligations and there are no responsibilities remaining. It is also a good time to
Page | 6
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assess the success of the contract and to determine if there are any lessons learned for
future contracting.
To initiate the close out of a Contract, the PM should first determine if the Contractor has
satisfactorily performed all required contractual obligations. A Contract is ready for close out
when:
» All deliverables/Submittals, including reports, Record Documents, other, have been
delivered and accepted.
» Contractor’s Affidavit received. We have a template file you may forward to your
Contractor if they do not have one readily available.
» Final payment has been made
» All monitoring issues have been resolved
» All property inventory and ownership issues are resolved including disposition of any
equipment or licenses purchased under the contract
» Final acceptance from the Project Manager has been received
» Contractor is aware of and in compliance with records retention requirements
» Any deficiencies found are documented and communicated.
» All liens/stop notices have been cleared.
» Project has been recorded by the County
When closing out a contract, ensure you’ve completed the final Closing Checklist. If all work
is complete, then the contract may be closed. Once the final payment has been mailed,
email the Purchasing Department that the contract is complete and may be closed in the
system. Upload all permanent records appropriately.
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1. Schedules & Delays
Process and Procedures

Process Steps
Project Manager’s Responsibilities:
In order to insure a project is on schedule, the Project Manager (PM) must review all
schedules that are received. The PM should receive updated schedules with every invoice
and receive an updated schedule no later than 30 days from the previous updated schedule
received from the Contractor. The updated schedules should be thoroughly reviewed and
assessed that all milestones scheduled are being met and that the project is moving at a
pace that will meet the completion date of the project and contract term. Essentially it is the
responsibility of the Project Manager to evaluate and manage their projects in this manner
and insuring all target dates are met.
Avoid Delays by managing the schedule. The Contractor is allowed two alternatives to share
the schedule. Alternative 1, is a schedule they keep, usually MS Projects is used. Otherwise,
Alternative 2, they may note all tasks in the scope and give the specific date, date range, or
number of days from the NTP (Notice To Proceed).
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The contract requires that the updated Construction Schedule from the Contractor is received
by the PM on a monthly basis. Ask the Contractor to provide a Gantt chart showing the
critical path. If the PM does not receive the updated Construction Schedule, notify the
Contractor in writing of their failure to provide this information in the time allotted per the
General Conditions of the Contract. Constantly follow-up with the Contractor when due dates
are not met.
» An updated Construction Schedule shall be received with each progress payment
request (invoice), but no less frequently than monthly and shall include the following
(General Conditions Section 3.10.3.5):
o A written narrative report detailing the actual progress of the Work as of the date
of submission.
o The expected progress of the Work as of such date according to the approved
Construction Schedule.
o The reasons for any variance.
o If required, Contractor’s plan for placing the Work back on the Schedule, at
Contractor’s expense.
Review the schedule thoroughly. Check that the project is on track, that all milestones are
being met, and that the completion date scheduled will be successfully met by the
Contractor. Go to the project site location and ask for the As Built documents. Review the
invoice against the As Built documents. The Contractor is required to update the As Built
documents daily. The invoiced items should be clearly identified on the As Built documents.
Do not release invoices unless these updates are made to the on-site As Built documents.
This will assist you in receiving complete As-Built documents from the Contractor at the end
of the project.
If there are any doubts that the Contractor will meet the Completion Date of a Contract, the
PM may want to consider submitting an Accelerated Work Measures Schedule Request. The
PM may only submit this request to the Contractor if there were Delays caused by the
Contractor and the Schedule reflects the Completion Date will not be met due to the
Contractor’s performance.
If a Project Manager has come to the conclusion that the completion date for a project is not
going to be met, the Project Manager must evaluate the details of the cause for Delay.
Another scenario is when the PM is made aware of a Delay and was informed by the
Contractor or Construction Manager directly.
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Incomplete Schedule:

More Complete Schedule:
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Project Manager’s Delay Analysis Summary:
In order to best analyze the situation, the PM will need to collect the facts for the cause of
Delay.
Was the Delay due to the actions of the City of Palo Alto (City) through extra work requests,
field orders and or Delays caused by City? If so, this type of a Delay would be considered an
Excusable Delay.
Are the Project’s Completion Date and Contract’s End Term Date going to be met? If not, a
Change Order will need to be prepared and submitted by the PM.
Will there be additional costs due to City’s changes? If yes, a Change Order will need to be
prepared and submitted by the PM.
If the PM were informed of the Delay by the Contractor or Construction Manager did the
Contractor inform the PM within seven (7) days of learning of the Delay? If not, this type of
Delay can be considered an Unexcused Delay.
Is the Delay due to war, embargoes, fire, unavoidable casualties, unusual delays in
transportation, national emergency, stormy and inclement weather conditions that are
unusual and unseasonable in which the work cannot continue? If none of these reasons are
the cause for the Delay, then this type of Delay may be considered an Unexcused Delay. If
any of these reasons are the cause for the Delay, then the Delay is considered an Excused
Delay.
Is there an Excusable Delay or Compensable Delay occurring concurrently with an Unexcused
Delay? Is the number of days for the Excusable Delay and/or Compensable Delay in excess
of the number of days for the Unexcused Delay? If so, the Unexcused Delay can be
considered an Excused Delay as it will not cause additional Delays. However, if the number
of days for the Unexcused Delay exceeds the number of days for the Excusable Delay and/or
Compensable Delay running concurrently, the Unexcused Delay will cause additional days of
Delay and may be cause for initiating an Accelerated Work Measures Notification or
Liquidated Damages.
If the cause for Delay is considered an Unexcused Delay, the PM may consider submitting an
Accelerated Work Measures Notification to the Contractor. This forces the Contractor to meet
the project completion date by the Contractor increasing their number of workers, apply
additional shifts (including overtime shifts if necessary), and any other measure to accelerate
the project’s schedule. This type of request is not at City’s cost, but at the Contractor’s cost
as the Delay is an Unexcused Delay. A template file for the Accelerated Work Measures
Notification is available for your use.
If the cause for Delay is considered an Unexcused Delay, and there is loss of money to City,
Liquidated Damages may be justified. Should the PM choose to pursue Liquidated Damages,
the PM will need to prepare and calculate the potential loss and submit a Claim to their
Manager for approval.
Revision Draft 03 | December 19, 2014
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Although a Delay may be considered an Excused Delay, will the completion of the project
occur before the Contract’s Term End Date? If not, the PM will need to submit a Change
Order Request to adjust the Contract Term.

Contractor’s Responsibilities:
The Contractor is responsible in informing the PM within seven (7) days of learning there is a
delay in the schedule. The Contractor must also have a proposed plan within another 5 days
to get the construction schedule back on track with the originally approved schedule.
Schedule Examples- Base
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Delay on Critical Path

Delay NOT on Critical Path
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Process Flowchart:
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2. Change Orders
Guidelines

Objective
When managing any changes, the best approach is to address any requested changes as
soon as possible. Work with the Contractor and understand the request for a change as
soon as you’re aware there is a request for a change. Respond in a timely manner when
handling the Change Order Process.
Follow all Change Order steps in the Contract General Conditions and make the best decision
possible for the change.

Process Steps
Changes to the Contract:
A change to the contract may be initiated by the Project Manager (PM), the Contractor,
and/or the Construction Manager and the change may begin with a Field Order or a Change
Order Request.
Change Initiated by Project Manager (PM)
Field Order
» When a change is found to be of an urgent or emergency situation, a field order
directive may be given directly to the Contractor in the field. The PM should always
carry blank field order forms for their use to address urgent matters.
» Regardless if the change is not of an urgent matter or whether there is no money and
no time extension involved, the PM may issue a written Field Order and submit to the
Contractor for execution.
» When the PM fills out the Field Order, the PM has several choices to make based on
the Change.
o The PM determines if the change is considered “Extra Work” or may choose
that the change is “Not Extra Work.”
o If the PM decided that this change is considered “Extra Work” then the PM may
also enter in the amount of Extra Work Cost


Unit Cost (not to exceed amount)



Lump Sum
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Time and Materials



Other



Other $0 (no change to Contract Cost)



TBD, allowing the Contractor to determine the amount (to be known
when the Contractor submits the Change Order Request)

o The PM determines if the Contractor is “Entitled to an extension of Time”.”


If the PM determined that the change entitles the Contractor to an
“extension of Time” then the PM may enter in the number of days the
Contract should be extended.



The PM may also enter 0 days needed, if there is no extension of Time
needed.



The PM may also enter TBD allowing the Contractor to determine how
much time is needed (to be known when the Contractor submits the
Change Order Request).

» If the Contractor is not in agreement with the Field Order’s Cost or Time, the PM’s
submitted Field Order to the Contractor acts as the notification that the Contractor has
ten (10) days to submit a Change Order Request disputing the Field Order’s Cost or
Time.
o If the Contractor fails to submit a Change Order Request to the PM within ten
(10) days then the Field Order shall be deemed full acceptance of the
agreement to all the terms, and the Contractor has waived all rights to dispute
any or all terms of the Field Order.
» If the Contractor is not in agreement with the Field Order and the City is not in
agreement with the Contractor’s Change Order Request the PM may consider issuing
a Unilateral Change Order.
o Remember to notify the Contractor that they are able to submit a Claim if they
do not agree with the Unilateral Change Order and that the Claim needs to be
submitted within fourteen (14) days of receiving the Unilateral Change Order.
» If the Contractor is in agreement with the Field Order, and the PM’s calculations of
additional Cost and Time, then the PM may start the Change Order without a Change
Order Request, as the Field Order’s Cost and Time is agreed upon already.
» If the Field Order has no changes to Contract Cost or Contract Time, the Field Order
does not execute a Change Order Request or Contract Change Order. The Field Order
is for record purposes only as there was a change made to the Contract Work.
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Change Initiated by Contractor
Field Order
» In an emergency situation the Contractor is required to act and is required to call the
PM or inform a City Representative (i.e. Site Inspector). The Contractor must also
respond in writing within 24 hours of the event explaining the details of the emergency
and what was done to address it.
» For good measure, the PM should also write up a field order within 24 hours (using
the written response from the Contractor) and have all appropriate parties sign.
Change Order Request
» If a change is requested by the Contractor and is NOT an urgent need, the PM may
then request that the Contractor submit a Change Order Request.
o The Change Order request acts as a quote because the Contractor is required
to give all details of the change of the Work, Cost of the Work, and any Time
extensions needed for the Work.
Project Manager’s Responsibilities:
After a Change Order Request is received, the PM is responsible in creating and submitting a
Contract Change Order.
» If the Change Order Request is disputing a Field Order…Did the Contractor submit the
Change Order Request within ten (10) days of receiving the Field Order?
o If the Contractor submitted the Change Order Request after ten (10) days,
please return the Change Order Request to the Contractor along with
notification that the Change Order Request is denied due to…
 Contractor’s failure to submit the Change Order Request disputing the
Field Order within the ten (10) days as required per contract term
Section 7.3 of the General Conditions in the Contract.
 In this denial of the Change Order Request, the PM should also include
notification that the Contractor has the right to submit a Claim within
fourteen (14) days of the denied notice.
» If the Change Order Request is submitted due to a change identified by the
Contractor, did the Contractor submit the Change Order Request within ten (10) days
of learning of the change?
o If not, please return the Change Order Request to the Contractor along with
notification that the Change Order Request is denied due to…
 Contractor’s failure to submit the Change Order Request within the ten
(10) days of learning of the change, as required per contract term
Section 7.2 of the General Conditions in the Contract.
 In this denial of the Change Order Request, the PM should also include
notification that the Contractor has the right to submit a Claim within
fourteen (14) days of the denied notice.
» The Change Order Request must be submitted as required per the General Conditions
Revision Draft 03 | December 19, 2014
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»

»
»

»

of the Contract. The requirements are:
o Must clearly describe the circumstances that are the basis of the Change, with
reference to particular provisions of the Contract Documents involved, direct
relevant documents and related requests (such as, field order).
o If requesting an extension of Time on the Contract, Contractor must submit the
following with the Change Order Request.
 Description of time delay
 Statement that the Time delay is critical to completion
 Probable effect of the Time delay; number of days
 Updated schedule reflecting the Time delay “Fragnet” in the Schedule,
or a “time impact analysis” identifying all critical and non-critical
activities affected by the Change Order Request. This analysis must
show logical ties to the existing and most current Construction
Schedule.
o If requesting adjustments to the Contract Sum (increase/decrease) the cost
should be computed as below and include a detailed breakdown of the amount
requested.
 Unit Price: as agreed upon in the Contract, and is deemed included as
allowable costs and markups
 Lump Sum Pricing: lump sum which is agreed upon by City and
Contractor, based on estimated allowable costs and markups
 Time and Materials: work performed on a time and materials basis shall
be calculated as the sum of allowable costs, plus markups
If the Contractor did not submit the Change Order Request with all required
documentation, the PM may deny the Contractor’s Change Order Request.
o Contractor’s failure to submit the Change Order Request with all required
documentation as required per contract term Section 7.2 of the General
Conditions in the Contract.
o In this denial of the Change Order Request, the PM should also include
notification that the Contractor has the right to submit a Claim within fourteen
(14) days of the denied notice.
If the Change Order Request is fully in accordance with the Contract General
Conditions, the PM may now move forward with submitting a Contract Change Order.
If a contract has numerous on-going changes, the PM may collect all field orders and
change order requests and combine into one Contract Change Order. The PM should
submit a Contract Change Order when any of the following occurs:
o the collected changes totals over $10,000
o the collected changes is over a one (1) month period of time
o the contract is due to expire (submit at least 30 days before expiration)
If the PM receives a change order request that is not using the City’s Change Order
Request form, return the change order request and reject the submittal. The
Contractor is required to submit Change Order Requests using the City’s form per
contract term Section 7.2.
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Field Order:
Field Order Sample, the PM or City Representative initiates this form.
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Change Order Request Form:
Change Order Request Form sample (3 pages). The Contractor initiates this form.
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Contract Change Order Form:
» If the Contractor is in agreement with the Field Order, the Contractor would sign the
Field Order and the PM would then fill out the Contract Change Order paperwork
based on the Field Order.
» If the Contractor submitted a Change Order Request according to the General
Conditions of the Contract, the PM would then fill out the Contract Change Order
working from the Change Order Request.
» Contract Change Order sample (3 pages). The PM initiates this form.
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When the Contract Change Order is completely filled out, the PM would forward to the
Administrative Staff to initiate the electronic signature process. The Admin would then enter
a Purchase Requisition into the SAP system based on the Contract Change Order and send a
copy of the electronic signed Contract Change Order to the Purchasing Department.
NOTE: Not all Contract Change Orders or Field Orders are agreed upon by all parties. When
the parties involved in a change to the contract there are options in the Change Order
Process to work with the disagreements. Within the Change Order Process there are
extensions to the Delays, Claims, Disputes, Terminations, Suspensions, Mediation and
Arbitration that may be utilized to address disagreements. There are sections that follow
which give more details around these other options.
Here is an example of a Timeline for Contract Change Orders that works its way from a Field
Order (dated 4/1/2014), into the Change Order Process, Dispute Process, Claims Process,
Statement of Dispute, and eventually to Mediation, and Binding Arbitration (all based on
when responses from the Contractor and PM/City should be received by; how many days to
respond) in the event of continued disagreement on a Change Order between the PM and
Contractor.

Contractor’s Responsibilities:
It is the Contractor’s responsibility to inform the PM when a change is needed to a contract.
The Contractor is required to inform the PM within ten (10) days of learning that a change is
needed. If a Contractor does not inform the PM of this change within the allotted time, this
may cause a Delay in the schedule. The Contractor may be held accountable for causing a
Delay in the schedule because the Contractor did not inform the PM as required per the
Contract General Terms.
It is also the responsibility of the Contractor to come up with a plan within five (5) days to get
the construction schedule back on the original approved schedule.
Page | 22

Revision Draft 03 | December 19, 2014

IFB Contracts | The Project Manager’s Guidelines

The Contractor is required to submit a Change Order Request using the City’s form. If the
Contractor does not use the City’s form, the change order request should be returned and
rejected, per IFB General Conditions 7.2.
At all times, the Contractor is obligated to proceed with performance of the work, including
and without limitation, performance of work directed by a Field Order or as modified by a
Change Order, promptly and expeditiously, regardless if there is a dispute, disagreement, or
failure of the parties to reach an agreement regarding the Contract Sum and/or Contract
Time. If the Contractor disputes the rejection of a Change Order Request, the Contractor
must submit a Claim in compliance with the Dispute Resolution Process. However, the work
must continue and be performed by the Contractor without delay, slowing, interruptions or
suspensions by the Contractor due to disputes between the parties.
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Process Flowchart:
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3. Claims
Guidelines

Process Steps
Contractor’s Claim Requirements:
A Contractor may submit a Claim to the City of Palo Alto (City) if the Contractor is not in
agreement with a Change Order Request being denied in whole or in part. There are specific
requirements the Contractor has to meet in order to submit the Claim.
» The Contractor had to submit their Change Order Request in compliance with the
Contract Documents. The Contractor was to deliver personally or via certified mail to
City’s Attorney’s Office and copy the Project Manager.
» The Claim is required to be submitted in writing, all supporting documentation and
certificates are included with the Claim.
» The Claim must be filed within fourteen (14) Days after the Change Order was denied
» A statement that it is a Claim must clearly specify the amount for payment and
specify the days for an extension of the Contract Time.
» A detailed description of the act, error, omission, Differing Site Condition, event or
other circumstance giving rise to the Claim.
» A sworn statement Contractor and any Subcontractor involved in the Claim if the
Claim is based on error, omission, conflict or ambiguity that was not discovered prior
to submission of the Bid.
» A statement demonstrating that a Change Order Request was submitted in a timely
manner.
» Detailed cost breakdown from the Change Order Request.
» Copies of actual job cost records demonstrating that the costs have been incurred.
» If the Claim involves a request for adjustment of the Contract Time, written
documentation demonstrating that Contractor has complied with the requirements of
the Contract Documents pertaining to proving the right to an extension of time under
the Contract Documents.
» A written certification signed by an authorized signer of the Contractor’s organization.
Project Manager’s Responsibilities:
Although the Claim is now with City’s Attorney’s Office, once the Project Manager (PM) is
informed that a Contractor has submitted a Claim, the PM should stay involved in the Claim
process and should review the Contractor’s Claim.
Revision Draft 03 | December 19, 2014
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The following steps should be taken by the PM:

»

The PM should check that the Contractor’s Claim includes all required documentation.
There is a Claim Checklist template for the PM’s use. Checklist below.

Claim Checklist

REQUIREMENTS

FULFILLED REQUIREMENT
(Y/N)? ADDITIONAL
COMMENTS.

Delivered personally or via certified mail to City’s Attorney’s
Office.
The Claim is required to be submitted in writing, all
supporting documentation and certificates are included with
the Claim.
The Claim must be filed within fourteen (14) Days after the
Change Order was denied
A statement that it is a Claim must clearly specify the
amount for payment and specify the days for an extension
of the Contract Time.
A detailed description of the act, error, omission, Differing
Site Condition, event or other circumstance giving rise to the
Claim.
A sworn statement Contractor and any Subcontractor
involved in the Claim if the Claim is based on error,
omission, conflict or ambiguity that was not discovered prior
to submission of the Bid.
A statement demonstrating that a Change Order Request
was submitted in a timely manner.
Detailed cost breakdown from the Change Order Request.
Copies of actual job cost records demonstrating that the
costs have been incurred.
If the Claim involves a request for adjustment of the
Contract Time, written documentation demonstrating that
Contractor has complied with the requirements of the
Contract Documents pertaining to proving the right to an
extension of time under the Contract Documents.
A written certification signed by an authorized signer of the
Contractor’s organization. Example of the Certificate on
next page.

Page | 26

Revision Draft 03 | December 19, 2014

IFB Contracts | The Project Manager’s Guidelines

Once the PM completes the checklist, forward a copy to Purchasing along with the PM’s
explanation of the Claim.
The PM must also:
» Compare all involved documentation submitted in the Claim against the PM’s Project files
to confirm all are accurate.
» If there are any discrepancies in the required documentation, the PM should submit a
rebuttal Claim with the detailed explanation of the discrepancies in the Contractor’s
Claim.
» Did the Contractor submit the Claim within fourteen (14) days from receiving the denial on
the Change Order? If not, the PM should note this in the rebuttal Claim and provide a
copy of the letter of notification the PM provided the Contractor informing the Contractor
that should the Contractor like to submit a Claim, the Contractor must submit within
fourteen (14) days from the date the Change Order was denied.
» Regardless if a Claim or the existence of any dispute regarding any Claim, the Contractor
shall not delay, slow or stop performance of the Work, but is to diligently proceed with
performance in accordance with the Contract Documents and City will continue to make
payments as required by the Contract Documents. Did the Contractor delay, slow or stop
performance of the work? If so, the PM may want to include a detailed description of
events in the rebuttal Claim that the Contractor was not following their obligations to the
Contract.
The PM is to work with Purchasing and may follow-up with the CAO’s office directly.

Summary
Contractors may submit Claims which arise upon issuance of a decision by the City or
Construction Manager denying, in whole or in part, a Change Order Request, which was
previously submitted in compliance with the Contract Documents. A Claim that demands an
extension of time or an increase in the Contract Sum does not accrue unless Contractor has
previously submitted such demand(s) in a Change Order Request.
The Project Manager (PM) may submit a Claim for Liquidated Damages due to an
Unexcused Delay. All Claims are also referred to as Losses.
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4. Disputes
Guidelines

Process Steps
Project Manager’s Responsibilities:
The Project Manager is responsible in understanding all the details around the Dispute and
should provide the Attorney’s Office a copy of all Claim details and supporting
documentation. The Project Manager should schedule a call or meeting as soon as possible
with the Attorney’s Office to discuss the Dispute to better prepare the Attorney’s Office.
Contractor’s Dispute Requirements:
A Contractor is required to submit the Dispute to the City of Palo Alto (City) if the Contractor
is not in agreement with a Claim being denied in whole or in part. There are specific
requirements the Contractor has to meet in order to submit the Dispute.
The Contractor is required to submit a written Statement of Contract Dispute to City within
thirty (30) days after receipt of City’s written response to a Claim, or within thirty (30) days
following the meet and confer conference if the parties have participated in a meet and
confer conference. Should the Contractor fail in responding as stipulated above, City’s
decision to the Claim shall become final and binding.
Both Parties’ (Contractor / City) Requirements:
Each party is required to participate fully and in good faith of each step of the Contract
Dispute Resolution Process. Each of the following steps in the Contract Dispute Resolution
Process to be followed in the sequence as they appear below:
» Direct Negotiations. Designated representatives of City and Contractor shall meet as
soon as possible (but no later than ten (10) days after receipt of the Statement of
Contract Dispute) in a good faith effort to negotiate a resolution to the Contract
Dispute.
o Each party to be represented by a fully authorized representative with full
knowledge of the details of the Claims or defenses being asserted by such party
in negotiations.
o If the Contract Dispute involves the assertion of a right or claim by a
Subcontractor against Contractor that is in turn being asserted by Contractor
against City (“Pass-Through Claim”), then the Subcontractor shall also have a
representative attend the negotiations with full authority and knowledge.
o If the Contract Dispute is not resolved, the parties may either continue the
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negotiations or any party may declare negotiations have ended.
o All discussions during the negotiations are to be documented solely for the
purpose of negotiations shall be confidential and privileged.
» Deferral of Contract Disputes. Following completion of direct negotiations, if there
are unresolved Contract Disputes they shall be deferred pending Final Completion
unless City requires that all parties involved are to continue with negotiations prior to
Final Completion.
o All Contract Disputes deferred until Final Completion are to be consolidated within
reasonable time after Final Completion.
o Parties may continue informal negotiations; however, such informal negotiations
shall not alter provisions for deferring final determinations and resolution of
unresolved Contract Disputes until after Final Completion.
» Mediation. If the Contract Dispute remains unresolved after negotiations of the
above, the parties shall submit the Contract Dispute to non-binding mediation before
a mutually acceptable third party mediator.
o Qualifications of Mediator. Parties to select a mediator who is a retired judge or
an attorney with at least five (5) years’ experience in public works construction
contract law and in mediating public work construction disputes. In addition, the
mediator shall have at least twenty (20) hours of formal training in mediation
skills.
o Submission to Mediation and Selection of Mediator. The party initiating
mediation of a contract Dispute is to provide written notice to the other party of
its decision to mediate. If neither party is unable to agree upon a mediator within
fifteen (15) days after the receipt of the written notice, then the parties are to
submit the matter to JAMS at its San Francisco Regional Office for selection of a
mediator.
» Mediation Process. The mediation is to take place at the office of the Mediator or at
City’s office; City to select the location. The cost of mediation is to be shared equally
by the parties.
o The mediator is to provide an independent assessment on the merits of the
Contract Dispute and recommendations for resolution.
o All discussions during the mediation and all documents prepared solely for the
purpose of the mediation shall be confidential and privileged.
o If the mediator declares that the parties are at impasse and notifies the parties in
writing that the mediation has ended, the Contractor may submit a written
request that those portions of its Claim that remain unresolved is to be submitted
to binding arbitration. Contractor is to submit this written request within 60 days
from receiving notification from the mediator that the mediation was at an end. If
the Contractor does not submit the written request for binding arbitration within
the 60 day period, the Claim shall be deemed waived.
» Binding Arbitration.
o Process. Any submitted for binding arbitration shall be determined by arbitration
Revision Draft 03 | December 19, 2014
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at the San Francisco JAMS’ offices, and administered by JAMS.
o Waiver of Jury Trial. Contractor and City each voluntarily waive its right to a jury
trial with respect to any Contract Dispute that is subject to binding arbitration.
The Contractor shall include this provision in its contracts with its Subcontractors
who provide any portion of the Work.
» Non-Waiver. The participation in the Contract Dispute Resolution Process does not
waive, release or compromise any defense to City, without limitation, to previously
waived Contractor’s failure to comply with the Contract Documents and/or the
Contractor’s failure to comply with any time periods for providing notice of requests
for adjustments of the Contract Sum or Contract Time, or for submissions of Claims
and supporting documentation.

Summary
Contractors may submit a Dispute if the Contractor has submitted a Claim and the
Contractor dispute’s the City’s response denying all or part of a Claim, or if the City failed to
respond within the prescribed time; the prescribed time being thirty (30) days of the receipt
of the Claim for Claims greater than $50,000, or the prescribed time being fifteen (15)
days of the receipt of the Claim for Claims less than $50,000. Contract Disputes shall be
resolved by the parties in accordance with the Contract Dispute Resolution Process.
The Contract Dispute Resolution Process is set forth in Section 4.3 of the General
Conditions in lieu of any and all rights under the law that either party has its rights
adjudged by a trial court or jury.
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5. Request for Information (RFI)
Guidelines

Process Steps
Project Manager’s Responsibilities:
When the Contractor needs an interpretation or clarification of the work scope, or contract
terms, they will submit a Request for Information (RFI) to the PM. The RFI is the method by
which a contractor asks for and obtains direction from the City on the project. The reason an
RFI is submitted is due to the design documents are allegedly:
» Ambiguous
» Conflicting
» Faulty
» Inadequate
» Incomplete
The RFI may be submitted by a Contractor to the PM on the RFI form, via an email, in person
or by mail. If a Contractor calls on the phone and the request is an RFI related type question
(due to insufficient information, engineering conflicts and alternate proposals with the design
documents), the PM should ask the Contractor to submit their request in writing. The RFI is
handled formally in writing specifically because when the design documents in the contract
are needing clarification the direction given by the engineer/PM needs to be recorded
accordingly. This will avoid any disputes later around the direction given by the PM or the
understanding by the Contractor. The direction of the design documents details /
specifications should be clearly identified in the written RFI.
The PM is responsible for providing the Contractor with a clear and accurate written response
in a timely manner. The PM should attempt to respond back to the contractor within two (2)
days, but the complexity of the RFI may delay the response. The Contractor may be entitled
to a Compensable Delay if the PM does not provide a response within ten (10) days of
receiving a request for information, so the sooner the PM is able to respond, the better. The
RFI and response should be saved in the project files and records.
The data shared with the Contractor should be as accurate as possible. If the PM is aware
that not all details of a project are available, then the PM should take this into consideration
when identifying the work scope and ensure that the contractor is fully apprised of their
responsibilities.
The PM is fully responsible in ensuring the Contractor has the most accurate information
available to them to perform the work and that they have a full understanding of the scope of
work that needs to be performed.
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6. Terminations / Suspensions
Guidelines

Process Steps
Project Manager’s Responsibilities:
The Project Manager (PM) is responsible for fully understanding the scope of work to be
performed in a Contract. With that understanding the schedule and work performed is to be
monitored closely, ensuring all milestones are met.
Suspension / Termination (without Cause):
» Working with Purchasing and the City Attorney’s Office (CAO) the PM may submit a
Suspension of Order by City of Palo Alto notification in the event that the Contract
Work Scope was inaccurate and a Suspension will allow the PM time to reevaluate the
Work and Schedule. A Suspension without Cause is to be used for City’s convenience;
however, it will also be at City’s expense. A Suspension without Cause template form
is available.
o Purchasing will submit the notice to the Contractor. The Suspension may only
suspend the work up to an aggregate of fifty percent (50%) of the Contract Time.
o If applicable, submit a Contract Change Order to cover any adjustment of the
Contract Sum or the Contract Time necessarily caused by such suspension.
» Working with Purchasing and CAO the PM may submit a Termination of Contract
(without Cause) notification in the event that the Contract Work Scope has major
changes and adjustments; this type of notification without cause will be at City’s
expense.
o The PM is to assess the options and must send a recommendation to the
Purchasing Department. Possible options are:
 Contract’s Work Scope may be deleted in whole or parts.
 Terminate all work effective immediately.
 Other option that best suits the project’s progress.
NOTE: The compensation allowed and within forty-five (45) days after receipt of a
billing from Contractor seeking payment of sums, City shall pay the following:
 Work Performed. Amount of Contract Sum allocable to the portion of the
work properly performed, less sums previously paid.
 Close-out Costs. Demobilizing. Administering the close-out of Contractor’s
participation in the Project.
 Fabricated Items. Previously unpaid cost of any items delivered to the
Project Site which was fabricated.
 Profit Allowance. Allowance for profit calculated at four percent (4%) of the
sum of the above items, provided that the Contractor can prove likelihood
that it would have a profit if the Construction Contract had not been
terminated.
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Suspension / Termination (with Cause)
» Purchasing will submit in writing a Notice of Default allowing the Contractor
opportunity to correct any failures in meeting the work required of them per the
contract documents. PM is to work with Purchasing to draft the Notice of Default.
» Should the failures on a Notice of Default not be corrected by the Contractor, the PM
may pursue Suspension of Order for Cause or a Termination of Contract for Cause.
NOTE: The Contractor shall not be entitled to an increase in Contract Time or Contract
Price.
» PM responsible for meeting with Purchasing and Purchasing will meet with the
Attorney’s Office for the legal assessment of the situation.
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Contractor’s Responsibilities:
Suspension / Termination (without Cause)
» Upon receipt of a Notice of Termination the Contractor must do the following:
o Immediately discontinue the work as specified
o Place no further orders or subcontractors for materials, equipment, services or
facilities, except what is necessary for completion of work that is not discontinued
o Provide to City a description in writing within fifteen (15) days after receipt of
notice of the termination, all subcontractors, purchase orders and contracts that
are outstanding, including, without limitation, the terms of the original price, any
changes, payments, balance owing, the status of the portion of the work covered
and a copy of all paperwork.
Revision Draft 03 | December 19, 2014
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o Assign to City the subcontracts, purchase orders or contracts, or portions that City
elects to accept by assignment and cancel the ones that City elects to not accept.
o Perform only work as necessary to preserve and protect work already in progress
and to protect materials, plants, and equipment on the Project Site.
» Upon receipt of a Notice of Suspension of the City of Palo Alto, the Contractor must do
the following, at City’s expense:
o Comply with the order and take all reasonable steps to minimize costs allocable
to the work covered by the Suspension Order.
o If the Suspension Order is canceled or expires, the Contractor shall resume and
continue with the work.
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Suspension / Termination (with Cause)
A Suspension or Termination with cause, it is due to the Contractor failing to perform or
correct work in accordance with the Contract Documents.
» In the event of a Suspension Order by the City of Palo Alto, the Contractor shall not be
entitled to an increase in Contract Time or Contract Price.
» In the event of a Termination Notice by the City of Palo Alto, the Contractor shall do the
following (unless directed otherwise):
o Immediately discontinue the work specific to the notice
o Place no further orders or subcontractors for materials, equipment, services or
facilities, except what is necessary for completion of work that is not
discontinued
o Provide to City a description in writing within fifteen (15) days after receipt of
notice of the termination, all subcontractors, purchase orders and contracts
that are outstanding, including, without limitation, the terms of the original
price, any changes, payments, balance owing, the status of the portion of the
work covered and a copy of all paperwork.
o Assign to City the subcontracts, purchase orders or contracts, or portions that
City elects to accept by assignment and cancel the ones that City elects to not
accept.
o Perform only work as necessary to preserve and protect work already in
progress and to protect materials, plants, and equipment on the Project Site.
Upon termination, whether for cause or for convenience, the provision of the Contract
Documents remain in effect as to any Claim, obligation, warranties, guarantees, submittals of
as-build drawings, instructions, or manuals, or other such rights and obligations arising prior
to the termination date.

Emergency Termination of Contract:
» A Construction Contract may be terminated due to an emergency, per Government
Code of the State of California, Section 4410 and Section 4411.
4410. In the event a national emergency occurs, and public work, being performed
by contract, is stopped, directly or indirectly, because of the freezing or diversion of
materials, equipment or labor, as the result of an order or a proclamation of the
President of the United States, or of an order of any federal authority, and the
circumstances or conditions are such that it is impracticable within a reasonable time
to proceed with a substantial portion of the work, then the public agency and the
contractor may, by written agreement, terminate said contract.
4411. Such an agreement shall include the terms and conditions of the termination
of the contract and provision for the payment of compensation or money, if any, which
either party shall pay to the other or any other person, under the facts and
circumstances in the case.
Compensation to the contractor shall be determined on the basis of the reasonable
value of the work done, including preparatory work. As an exception to the foregoing,
in the case of any fully completed separate item or portion of the work for which there
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is a separate contract price, the contract price shall control. The parties may in any
other case adopt the contract price as the reasonable value of the work done or any
portion thereof.
o Should a Contract be terminated due to an Emergency as stipulated in Section
4410 and/or Section 4411, the Contractor’s compensation is determined on
the basis of the reasonable value of the work done, include preparatory work.
The City of Palo Alto (City) may suspend the Construction Contract and reserve to itself all
rights to Losses related to suspension of all or any portion of this Construction Contract for
as long a period of time as City determines. City shall have no obligation to adjust the
Contract Sum or Contract Time, and shall have no liability to Contractor for damages if City
directs Contractor to resume work.
City shall have the right to terminate the Construction Contract, in whole or in part, upon
the failure of Contractor to promptly cure any default as required. Any notice of termination
given to Contractor by City shall be effective immediately, unless otherwise provided
therein. City may also, at its sole discretion and without cause, terminate the Construction
Contract in part or in whole upon written notice to Contractor. When submitting this type of
termination to the Contract, the expense is on City.
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7. Stop Payment Notices &
Payment Bonds
Guidelines

Overview
Stop Payment Notices can be received anytime during a construction contract. The reason
for stop payment notices is to protect the subcontractor(s) working under a direct contractor.
If the subcontractor(s) is not being paid as required the subcontractor may submit a stop
payment notice to City (public entity) to hold the money they are owed. This ensures that the
subcontractor(s) will receive payment for services rendered.
Project Manager’s Responsibilities:
If there are any Stop Payment Notices received during the project or after the Notice of
Completion and before Final Payment, City PM is required to withhold sufficient funds to
cover the cost of the Stop Payment Notice, plus additional funds to cover the cost of the of
legal fees that City might incur. The typical withholding amount should be 125% of the Stop
Payment Notice.
City may require that the Contractor provides a Stop Payment Release Bond in an amount of
125% of the Stop Payment Notice amount from a bonding company not currently providing
bonding to the City; the City will release the Stop Payment Funds to the Contractor.
PMs should watch funds very closely at the completion of the project to ensure that there
are sufficient funds remaining to be paid to the contractor between the retention and the
final invoice to cover any Stop Payment Notice withholdings. Final invoice should be delayed
until the 30 day waiting period after filing the Notice of Completion has elapsed.
If all the conditions for final payment are met with the exception of any remaining funds
being held for the payment of Stop Payment Notices, the City may release funds that are not
required to cover the cost of the Stop Payment Notices.
After a Notice of Completion was filed, a Stop Payment Notice was received, and if a lawsuit
was NOT filed by the Stop Payment Notice Claimant (subcontractor) within the allotted time
(120 days from date of Notice of Completion, or 180 days from the completion of the project
without a Notice of Completion filed) City may release the Stop Payment Notice funds to the
Contractor because the Stop Payment Notice is no longer in effect.
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Should the Contractor not agree with a Stop Payment Notice submitted by their
subcontractor, the Contractor may serve City with an Affidavit challenging the Stop Payment
Notice. The PM is then required to submit a notice to the subcontractor (claimant) with a
copy of the Affidavit challenging their Stop Payment Notice informing them that the funds
will be released in whole or in part unless a counter-affidavit is served after 10 days of this
notice and before 20 days from the date of the notice.
If the subcontractor (claimant) of the Stop Payment Notice does not submit a counteraffidavit to City, the Stop Payment Notice will be rejected and the holding of funds will be
lifted at no liability to City.
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Stop Payment Notice Flowchart:
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Reference Table:
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8. Closing
Guidelines

Overview
Project Manager’s Responsibilities:
When a project is completed by the Contractor, the Contractor will inform the Project
Manager (PM) that the project is ready for final inspection. The PM will then perform a final
inspection. If the final inspection confirms the work was completed and performed properly
per the Contract Documents, the PM may then submit the Notice of Completion to the
County Clerk. This filing is due within ten (10) Days after acceptance of City of Palo Alto
(City). If the project is complete, all conditions of final payment are met, and thirty (30) days
have elapsed since the filing of the Notice of Completion, the final retention funds will be
released to the Contractor with the final payment.
If there are any Stop Payment Notices received after Notice of Completion is filed, follow
Stop Payment Notices section of these guidelines.
CIVIL CODE – CIV, DIVISION 4. GENERAL PROVISIONS [3274 ‐ 9566], PART 6. WORKS OF IMPROVEMENT [8000
‐ 9566], TITLE 3. PUBLIC WORK OF IMPROVEMENT [9000 ‐ 9566], CHAPTER 4. Stop Payment Notice [9350 ‐
9510], ARTICLE 1. General Provisions [9350 ‐ 9364]
9356.
A stop payment notice is not effective unless given before the expiration of whichever of the following time
periods is applicable:
(a) If a notice of completion, acceptance, or cessation is recorded, 30 days after that recordation.
(b) If a notice of completion, acceptance, or cessation is not recorded, 90 days after cessation or completion.
(Added by Stats. 2010, Ch. 697, Sec. 20. Effective January 1, 2011. Operative July 1, 2012, by Sec. 105 of Ch.
697 and by Section 8052.)

After the closing checklist is complete, note any lessons learned from this Project and file in
the project folder. Inform Purchasing the contract is closed and ask that when final payment
is made to close the contract in SAP.
Upload all permanent records appropriately.
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Notice of Completion:
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Contractor’s Closing Requirements:
1) The Contractor is required to submit the application for Final Payment with all supporting
documents, which are:
» In the format designated by City or Construction Manager
» Must be itemized via Approved Schedule of Values
» Successful system test
» Includes data substantiating Contractor’s right to payment
» Must be itemized showing amounts for Change Orders, Modifications and
Retention.
2) The Contractor must complete and deliver all required written guarantees, warranties,
operation and maintenance manuals.
» As built documents / record documents
» Drawings / schedules / certificates and other required contract docs
» All approvals and acceptances made
3) Affidavit from Contractor stating all workers and persons employed, all firms supplying
materials, and all Subcontractors have been paid in full.
4) Completion of all work, including correcting punch list items and site clean-up of all
trash, equipment, and supplies belonging to Contractor.
5) Submission of releases of claims, stop notices and disputes with no reservations.
6) Evidence of payment to Subcontractors provided to PM/City, per conditional releases,
within five (5) days after Final Payment is received.
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Closing Flowchart:
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Definitions
From General Conditions

Change: Additions, deletions, or other modifications to the Work, which may or may not
involve Extra Work and which may or may not involve an adjustment (increase or decrease) to
the Contract Sum or the Contract Time under the terms of the Contract Documents.
Change Order: A duly authorized written instrument signed by City, or by City and Contractor,
which operates to amend the scope of Work, and which may also amend the Contract Sum or
the Contract Time.
Change Order Request: Contractor's written request for a Change Order.
City / City: City of Palo Alto, a California chartered Municipal Corporation.
Claim: A separate written demand by Contractor for an extension of the Contract Time, and/or
for payment of money or damages arising from Work done by, or on behalf of Contractor.
Compensable Delay: A Delay for which Contractor may be entitled under the Contract
Documents to both an extension of the Contract Time and an adjustment of the Contract
Sum for additional compensation.
Construction Contract: The written contract executed between City and Contractor for
construction of the Project.
Construction Manager: The City designated employee, project manager or an individual,
partnership, corporation, joint venture or other legal entity under contract with City to perform
construction management services for the Project. The term "Construction Manager" means
Construction Manager or Construction Manager's authorized representative.
Construction Schedule: The Approved graphical representation of Contractor’s as-planned
schedule for performance of the Work, and all Approved updates thereto, prepared in
accordance with the requirements of the Contract Documents and that provides for
Substantial Completion of the Work within the Contract Time.
Contract Dispute: A dispute that arises out of or is related to the Construction Contract or the
interpretation, enforcement, or breach thereof, except as specified in the General Conditions,
Article 4.
Contract Disputes Resolution Process: The process of resolution of Contract Disputes, and,
upon election of City, disputes as set forth in Article 4 of the General Conditions.
Contract Documents: This term shall be as defined in Section 3 of the Construction Contract.
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Contract Sum: The total amount of compensation stated in the Construction Contract that is
payable to Contractor for the performance of the Work in accordance with the Contract
Documents, including adjustments made by Change Order.
Contract Time: The total number of days set forth in the Construction Contract, within which
Substantial Completion of the Work must be achieved by Contractor, including any adjustments
of time (increases or decreases) made by a Change Order.
Contractor: The individual or firm under contract with City to serve as the General Contractor
for construction of the Project, including Contractor's authorized representative.
Defective Work: Work by Contractor that is unsatisfactory, faulty, omitted, incomplete, deficient
or does not conform to the Applicable Code Requirements, the Contract Documents, the
directives of City or the requirements of any inspection, reference standard, test, code or
approval specified in the Contract Documents.
Delay: Whether capitalized or not, includes any circumstances involving disruption,
hindrance, or interference in the performance of the Work within the Contract Time.
Excusable Delay: A Delay for which Contractor may be entitled under the Contract
Documents to an extension of time, but not compensation.
Extra Work: Additional Work or costs due to a Change in the Work that is not described in or
reasonably inferable from the Contract Documents which may be the basis for an
adjustment of the Contract Sum and/or the Contract Price under the terms of the Contract
Documents. Extra Work shall not include additional Work or costs arising from Contractor’s
failure to perform any of its duties or obligations under the Contract Documents.
Field Order: A written instrument signed by the City or its Construction Manager or
Construction Manager Representative that authorizes and directs performance of the Work
described therein, and which may or may not include adjustments (increase or decrease) to
the Contract Sum and/or Contract Time.
Final Completion: Full completion of all Work required by the Contract Documents, including
all punch list items, and submission of Record Documents, all to City’s satisfaction.
Final Payment: Final payment of the Contract Sum following Final Completion, including
release of undisputed retention, less any amounts withheld or offset pursuant to the Contract
Documents, including, but not limited to, liquidated damages, unreleased stop notices,
amounts subject to setoff, and up to 150% of unresolved third-party claims for which
Contractor is required to indemnify City, and up to 150% of any amounts in dispute as
authorized by Public Contract Code Section 7107.
General Conditions: That portion of the Contract Documents relating to the administrative
procedures to be followed by Contractor in carrying out the Work.
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Losses: Any and all losses, costs, liabilities, Claims, damages, liquidated damages, actions,
judgments, settlements, expenses, fines and penalties. "Losses" do not include attorneys'
fees.
Pre-Construction Meeting: A meeting held with the Project Team prior to beginning
construction in order to review Contract Documents and clarify roles, responsibilities and
authority of the Project Team.
Project: The total construction, of which the Work performed by Contractor under the
Contract Documents may be the whole or part and which may include Work performed by
City’s own forces or by Separate Contractors.
Project Team: Collectively, the Contractor, City, Design Consultant, Separate Contractors,
Construction Manager and other consultants and contractors providing professional and
technical consultation for the design and construction of the Project.
Record Documents: The term “Record Documents” refers to the As-Built Documents,
warranties, guarantees and other documents required to be submitted by Contractor as a
condition of Final Completion.
Request for Information (RFI): A written instrument, prepared by Contractor, which requests
an interpretation or clarification in the Work or a response to a question concerning the Work.
A Request for Information does not entitle Contractor to an adjustment in the Contract Sum
unless it requires Extra Work and Contractor requests and is entitled to such an adjustment
in accordance with the provisions of the Contract Documents.
Request for Information Response: A written instrument, usually prepared by the Design
Consultant, which sets forth an interpretation or clarification in the Work or a response to a
Contractor question concerning the Work.
Site: The physical site located within City where the Project is to be constructed, including all
adjacent areas for staging, storage, parking and temporary offices.
Special Provisions and Technical Specifications: The portions of the Contract Documents
consisting of the written requirements for materials, equipment, standards, skill, quality for
the Work and performance of related services. These provisions may also contain
amendments, deletions or additions to the General Conditions.
Statement of Contract Dispute: The Contractor’s written statement prepared in accordance
with Article 4 of the General Conditions required as a condition of its initiating the Contract
Dispute Resolution Process set forth in the Construction Contract.
Subcontractor: A person or firm that has a contract with a Contractor to perform a portion of
the Work. The term "Subcontractor" includes suppliers and vendors and is referred to
throughout the Contract Documents as if singular in number and means a Subcontractor or
an authorized representative of the Subcontractor. “Subcontractor” includes Subcontractors
of any tier.
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Submittals: All shop drawings, samples, exemplars, product data and other submittals
required to be submitted by Contractor under the Contract Documents.
Substantial Completion / Substantially Complete: As determined by City, the point at which
the Work is sufficiently complete to be occupied and utilized by City for its intended purpose,
and Contractor has fulfilled its obligations under the Contract Documents, except for minor
punch list items which do not impair City's ability to so occupy and utilize the Project.
Unexcused Delay: Any Delay in the path of activities that is critical to Substantial Completion
of the Work within the Contract Time and which Delay is not attributable to the City. An
Unexcused Delay shall not entitle Contractor to either an extension of the Contract Time or an
adjustment of the Contract Sum. To the extent an Unexcused Delay is concurrent with an
Excused Delay; the Excusable Delay shall be conclusively deemed an Unexcused Delay.
Unilateral Change Order: A change order which is issued by the City without requiring the
consent or signature of the Contractor. It is a one-sided directive to perform and although a
Contractor must abide by a unilateral directive, the Contractor is free to file a Claim for the
additional costs or time incurred.
Work: All labor, materials, equipment, services, permits, fees, licenses and taxes, and all
other things necessary for Contractor to perform its obligations and complete the Project,
including, without limitation, any changes or additions requested by City, in accordance with
the Contract Documents and all Applicable Code Requirements.
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