City of Palo Alto

(ID # 8430)

City Council Staff Report
Report Type: Action Items

Meeting Date: 11/6/2017

Summary Title: 425 Portage Avenue: Request for a Retail Preservation
Waiver
Title: PUBLIC HEARING/QUASI-JUDICIAL. 425 Portage Avenue: Council Review
of an Approval of the Planning and Community Environment Director's
Determination to Authorize a Waiver From the Retail Preservation
Ordinance. The City Council Will Approve, Deny or Modify the Director's
Determination. Environmental Assessment: Exempt in Accordance With the
California Environmental Quality Act (CEQA) Guidelines Section 15061(b)(3)
From: City Manager
Lead Department: Planning and Community Environment
Recommendation
Staff recommends that Council accept the Director’s decision approving the subject waiver
request.

Background
This report transmits the Planning and Community Environment Director’s tentative approval
for a waiver from the retail preservation ordinance adopted by Council on March 20, 2017.
Pursuant to that ordinance and Section 18.40.160 of the Municipal Code, owners of properties
outside the Ground Floor (GF) and Retail (R) combining districts may apply for an adjustment or
waiver from ground floor retail protections based on a showing that the a permitted retail or
retail-like use is not viable, that the proposed use will support the purposes of the zoning
district and Comprehensive Plan land use designation, and that the proposed use will
encourage active pedestrian-oriented activity and connections.
Applicants must provide
substantial evidence to support their application and bear the burden of proof. The Director
renders a tentative decision, which is then placed on the City Council’s Consent agenda. The
Council may accept this decision on Consent, or alternatively, three councilmembers may pull
this item and require a future public hearing before Council.
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On August 14, 2017, the City Council pulled this item from consent to have this public hearing.

Discussion & Policy Implications
The owner of the property at 425 Portage requested a waiver from ground floor retail
protections on June 29, 2017 and provided supporting information about leasing efforts since
then; tenant/broker inquiries; surrounding land uses; the lack of on-site parking to support
retail and retail-like uses; and, other information (Attachment B). An updated parking layout is
provided in Attachment C.
The last known tenant to occupy the building was the Pet Food Depot. At the time the interim
ground floor retail protection ordinance was enacted in May and June of 2015, this use was
operating and included a retail services component. Retail services were never authorized by
the City at this location and could not have been approved based on the lack of on-site parking
to support that land use. Prior uses were warehouse and storage related.
The property owner provided testimony to the Council regarding the waiver provisions when
the updated ground floor retail protection ordinance was being considered, suggesting that the
interim ordinance provided too difficult a standard for this owner and other owners to meet.
Accordingly, the Council, when enacting the current ordinance, sought to include an additional
standard that would still be protective of most ground floor retail uses, but that provided an
opportunity to grant a waiver under appropriate conditions and locations.
The ordinance gives the director the authority to waive or adjust the provisions requiring
preservation of a retail or retail-like tenant space. This decision is based on a determination
that a retail or retail-like use is not viable at the location, that an alternative use will support
the purposes of the zoning district and comprehensive plan, and that the proposed use will
encourage active pedestrian-oriented activity and connections.
The Director reviewed the attached waiver request including the supporting information that
was provided, and believes that it meets the standards of the Section 18.40.160(c)(1)(B). In
accordance with the provisions of the ordinance, the Director’s decision letter is included with
this report as Attachment A.
The subject site is zoned Service Commercial (CS) and has a similar designation in the
Comprehensive Plan. The CS zone is intended for services that “may be inappropriate in…
pedestrian-oriented shoping areas, and which generally require automotive access for
customer convenience…” (18.16.101(d)). While there is no identified replacement use, staff
anticipates another warehouse or storage use would occupy the building, which is consistent
with the historic use of the site. Surrounding land uses are mostly office, though an office use
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would not be permitted at this site due to a lack of on-site parking. Redevelopment is also a
possibilty, and any new project would be subject to applicable codes with provisions to ensure
adequate parking, compatible design, and appropriate pedestrian access.
This is the first request the City has received for a waiver pursuant to the new provision in
Ordiance No. 5407 approved in March 2017. A second request was filed and will be also
considered by the City Council on November 6th. The subject waiver approval is not precedent
setting as each request received will be evaluated on its own merits and be subject to Council
acceptance. Any future use of the site must comply with applicable zoning regaulations and the
Comprehensive Plan.

Resource Impact
The recommendation in this report has no significant budget or fiscal impacts. However,
granting relief from the retail presevation ordinance is anticipated to address the long standing
vacancy of the site, which may have marginal fiscal benefits to the city and other unquantifiable
benefits to area businesses.

Timeline
Council’s acceptance of this determination takes place immediately and is final. A request to
pull this item would result in a future public hearing before Council in October.

Environmental Review
This determination is exempt from the provisions of the California Environmental Quality Act
(CEQA) in accordance with Section 15061(b)(3) of the CEQA Guidelines in that it can be seen
with certainty that there is no possibility the decision to waive this property from the city’s
retail preservation ordinance will not cause a significant effect on the environment.
Attachments:
Attachment A: 425 Portage Ave Waiver Determination (PDF)
Attachment B: 425 Portage Ave Waiver Request (PDF)
Attachment C: Parking Diagram (Portage) (PDF)
Attachment D: Response to Council Questions
(DOCX)
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PLANNING & COMMUNITY ENVIRONMENT
CITY OF

PALO
ALTO

250 Hamilton Avenue. 5th Floor
Palo Alto , CA 94301
650 329 2441

July 5, 2017

Lund Smith
O&B Properties
3260 Ash Street
Palo Afto, CA 94306
Subject: 425 Portage Avenue: Retail Preservation Waiver Determination

Dear Mr. Lund,
In accordance w ith Palo Alto Munlcipal Code Section 18.40.160 (c){l){b), your request for a waiver from
the city's retaH preservation ordinance is tentatively approved. This determination will be placed on the
City Council's August 14, 2017 consent calendar agenda. If pulled by three or more council members, you
w ill be notified of a future public hearing on the request. If accepted on consent, this decision will be
final.
The determination is based on information prov~ded to the city, including effort over the last 16 months
to lease the property, information on tenant/broker inquires, surrounding land uses, substandard parking
spaces to support retail and reta il-like uses, testimony from your last tenant, and, a ten year history of
previous land uses. It is further noted that the last tenant's transition from warehousing to retail services
was not authorized by the city and would not have been approved due to the lack of required on-site
parking to support retail services. Adoption of the retail preservation ordinance required the subject
location remain as retail even though it was never developed, intended or approved to be a retail use.
Based on the foregoing information, I find that retail and retail-like uses are not viable at this location at
this time. Any future non-retai l or retail-like uses that complies with the underlying zoning for permitted
and conditionally permitted uses, and other applicable provisions of the municipal code, would be
consistent with the purposes of the zoning district and consistent with the city's Comprehensive Plan. In
terms of encouraging active pedestrian-oriented activity and connections, the existing site does little to
advance and promote these objectives. To the extent a future tenant requires building improvements or
upon site redeve lopment, the dty through it's discretionary design review process will encourage design
elements that enhance pedestrian connections, as appropriate.
If you have any questions regarding this determination, please do not hesitate to contact me, or Assistant
Director, Jonathan La it.

c ltyO f Pa I oA lto.org
Printed with soy·based inks on 100% recyclad paper processed without chlorine

D&B Properties

______________________________________________________________________
3260 ASH STREET • PALO ALTO, CA 94306 • TELEPHONE (650) 493-5484

June 29, 2017
City of Palo Alto
Attn: Hillary Gitelman
Director of Planning and Community Environment
250 Hamilton Avenue
Palo Alto, CA 94301
Re: Waiver from enforcement of City of Palo Alto Retail Preservation Ordinance 18.40.180 for 425 Portage
Avenue, Palo Alto, CA. (Building).
Dear Hillary Gitelman:
Pursuant to multiple conversations and meetings we have had with Jonathan Lait and Amy French, as well as
written and oral communications we have made to the Palo Alto City Council, we respectfully request approval
in waiving the City of Palo Alto Retail Preservation Ordinance 18.40.180 for 425 Portage Ave, Palo Alto, CA.
Retail use for this Building is not viable due to i) site constraints and existing parking that make our building
suited for warehouse, not retail, use (ii) a location whose surrounding uses lack retail vibrancy, accessibility,
and visibility, and (iii) an existing building design that is unsuitable to support a retail use. We have marketed
the space since March of 2016, and retail businesses have again and again shown no interest in our warehouse
building. For this Building, Palo Alto’s Retail Preservation Ordinance 18.40.180 has created a vacancy that
does not serve public safety or appeal for the area. Instead, the vacancy allows for potential homeless
trespassing, vandalism and criminal activity.
For 15 months, we have been actively marketing the Building to prospective retail tenants at an annual square
foot price of $21, and later, $18 (per square foot annually). According to Exhibit 1 (attached), we are offering
the Building at 60% to 75% below the Palo Alto market rents. Our marketing includes hiring Cushman and
Wakefield to engage in a widespread marketing of the building including internet advertisements, email
distribution to retailers in the area, mailers to retail brokers, building sign, and targeted phone calls to pet food
stores and other retail showroom tenants in the area. In addition, we have posted full page advertisements in the
Palo Alto Weekly on several occasions and advertised on Craigslist. See Exhibit 2 (attached) showing
advertisements. Despite our efforts, no retail tenant has expressed serious interest. Please refer to Exhibit 3
(attached) that provides a detailed list of tenant/broker inquiries who have expressed initial interest for their
clients and subsequently declined. Even with offering the Building at deeply discounted rent and using all
marketing efforts possible, we have had only eleven inquiries from prospective tenants in 15 months and of the
eleven inquires, only eight would comply with the retail ordinance. Each prospective tenant has subsequently
declined interest in leasing the Building due to the following viability issues:
1) Site characteristics: Insufficient parking for retail use: The Building offers 9 parking spaces, and the
City of Palo Alto requires 24 parking spaces for the least intensive retail use of the Building. A
restaurant or health club would require significantly more parking. For Palo Alto parking requirements,
refer to Exhibit 4 (attached). Additionally, there are no opportunities to expand the existing parking,
given the small lot size and shared fire easement with the adjacent office building at 435 Portage
Avenue. The property was originally developed in the 1950’s in conjunction with 435 and 455 Portage
as three freestanding warehouse structures with minimal surface parking. Today the narrow site of 425
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EXHIBIT 2

EXHIBIT 3
425 Portage Avenue (Tenant/Broker Inquiries)
Prospective
Client Inquiry

AltSchool
Book Store
from
Mountain
View

Use

Date

Reason for Not Pursuing

school

February, 2016

Does not comply with retail
ordinance

March, 2016

Not a retail friendly location
and un-insulated and un-air
conditioned

retail

Health club

recreational
use
April, 2016

Use requires more onsite
parking than can be provided

The Learning
Experience

school

Does not comply with retail
ordinance

Gym /
Personal
Training

recreational
use
October, 2016

Use requires more onsite
parking than can be provided

Art gallery

showroom

October, 2016

Not a retail friendly location

August, 2016

Coupa Café

warehouse
/ café

November,
2016

Not a retail friendly location,
un-insulated, un-air
conditioned, and lack of
parking

Golden Road
Brewing

restaurant

December,
2016

Significantly short of parking
requirement

Planet Granite

rock
climbing
gym

February, 2017

Use requires more onsite
parking than can be provided

C&W Services

Warehouse

March, 2017

Samsung

retail
showroom

March, 2017

Very interested in the space,
but does not comply with retail
ordinance
Lack of parking and
unsuitability of structure (uninsulated and un-air
conditioned)

YELLOW HIGHLIGHT: Even with offering the Building at deeply discounted rent
for over one year and using all marketing efforts possible, 8 client inquires
would comply with the retail ordinance, yet most declined due to insufficient
parking.

Exhibit 4
June 27, 2017
City of Palo Alto
Hillary Gitelman
Director of Planning and Community Environment
250 Hamilton Avenue
Palo Alto, CA 94301
Re:

425 Portage – Waiver from Retail Preservation Ordinance Request
Parking requirements for CS Zone allowed uses

425 Portage = 8,352 sf gross sf
Existing Site provides 9 parking spaces
CS Zone Allowed Uses
Business & Trade Schools
Churches & Religious Institutions
Private Schools & Education(a)(b)
Private Schools & Education (c)
Private Clubs or Lodges
Office/General Business Uses
Eating & Drinking

Vehicle Parking Requirement
1 per 250 gross sf
1 per each 4-person capacity1
2 per teaching station 2
4 per teaching station 2
1 per each 4-person capacity1
1 per 250 gross sf
1 per 60 gross sf 3
1 per 200 gross sf 3

Retail – Intensive
Retail – Extensive
Service Use – Animal Care
Service Use – Banks & Financial
Service Use – Personal Service
Commercial Recreation
Warehouse

1 per 200 gross sf
1 per 350 gross sf
1 per 350 gross sf
1 per 250 gross sf
1 per 200 gross sf
1 per each 4-person capacity4
1 per 1,000 gross sf

Required Spaces
33 spaces
38 spaces
8 spaces
16 spaces
25 spaces
33 spaces
70 spaces
21 spaces
91 spaces total
42 spaces
24 spaces
24 spaces
33 spaces
42 spaces
30 spaces
8 spaces

Allowed Uses as per PAMC 18.16.040
Parking requirements as per PAMC 18.52.040
Required Parking less than .5 space rounded down
1Assume 150 person capacity
2Assume 4 teaching stations
3Assume 50% of space is public service and 50% is other areas (service/back of house)
4Assume 120 person capacity

Fergus Garber Young Architects
81 Encina Avenue
Palo Alto
CA
94301
phone
650/473-0400

EXHIBIT 5

EXHIBIT 6
425 Portage Avenue (10 Year History of the Site)

Tenant

Prior to 2010

Windows System Group

A

Warehouse with
4,773 1,500 SF of office

Windows System Group

B

3,579

TOTAL:

8,352

01/01/2010 - 12/31/2011

01/01/2010 - 3/31/2016

Suite #

Square
Footage

Time Frame

Use

Storage

Windows System Group

A

Warehouse with
4,773 1,500 SF of office

Pet Food Depot

B

3,579

TOTAL:

8,352

Storage / warehouse

Pet Food Depot

A

Wholesale sales with
4,773 1,500 SF of office

Pet Food Depot

B

3,579

TOTAL:

8,352

Storage / warehouse

04/01/2016 - 2/28/2017

Pet Food Depot stopped paying rent, and we allowed them to stay and
try to sell their business, but no retailer was interested due to its site
constraints and location. We then allowed them to liquidate their
inventory and close their business.
(Property was marketed for rent beginning March 2016)

03/31/2017 - PRESENT

VACANT

EXHIBIT 7

EXHIBIT 8

PET FOOD DEPOT

425 Portage Avenue, Palo Alto, CA 94306

650.852.1277

February 10, 2017
Mayor Gregory Scharff &
The Palo Alto City Council Members:
Liz Kniss, Tom DuBois, Eric Filseth, Karen Holman,
Adrian Fine, Lydia Kou, Greg Tanaka, and Cory Wolbach
Palo Alto City Hall, 7th Floor
250 Hamilton Avenue
Palo Alto, CA 94301

Dear Mayor Gregory Scharff, Vice Mayor Liz Kniss, and City Council Members Tom DuBois, Eric
Filseth, Karen Holman, Adrian Fine, Lydia Kou, Greg Tanaka, and Cory Wolbach:
I am Heghnar Balian and my father, Hrair (Harry) Tashjian is the owner of the Pet Food Depot,
Inc. I Have helped my father run our family business since 2001.
In January of 2012 we moved from our El Camino Real location where Equinox now sits to the
425 Portage site. We moved to the warehouse on Portage because we had no choice. We were
given 30 days to move and in that short time frame there was nothing else available. We had
no choice but to settle for a warehouse building. Since our occupancy at the 425 Portage
Avenue location, our business has struggled to survive. We have not been able to attract new
customers because it is not a retail location given its poor location, lack of visibility, lack of
parking, and the fact that the building is a warehouse.
Specifically the move from El Camino to this location resulted in a drop of sales of about 45%
and unfortunately we are closing shop because we cannot survive. We have no doubt that new
business trying to establish itself here would fail given the constraints we mention above. It is
simply put not a retail building or a retail location and the parking shortfall has a major
hindrance on attracting customers to the location.
Our landlord, Mr. Boyd Smith has been very generous and helpful. He even substantially
reduced our rent in order to help us. Despite our landlord’s help in reduced rents and despite
our making every effort to make the business profitable, retail just doesn’t work here.

A few years ago, we approached the City about purchasing the City’s pet supplies from our
store. We were told the City does its purchasing online. It’s unfortunate that the City of Palo
Alto does not support its own small businesses.
The City can mandate whatever it wants, but that doesn’t make it a reality. This property is not
conducive as a retail business location. Our experience has shown that this property should be
used for a non-retail use that does not require visibility, parking, and can operate in a
warehouse building.

Sincerely yours,
Hrair Tashjian and Heghnar Balian
Pet Food Depot, Inc.

EXHIBIT 9

Responses to Council Questions
On August 14, 2017 Consent Item

The following questions were submitted by Councilmember DuBois prior to the August 14, 2017
Council meeting when the 425 Portage retail waiver was pulled from the Consent calendar.
Responses are provided below for the benefit of all:
Question 1: Have we suggested that the Coupa Cafe warehouse move out of El Camino Retail
space to this location?
Response: Applicant has been in contact with Coupa Café and reports this tenant is not
interested in the space.
Question 2: I have been a long time customer of Pet Food Depot, it was always open as a retail
location with plenty of parking. The map on packet Page 506 [reference to August 14, 2017
packet] suggests 9 spots long the building - is this the 9 spots referred to in the report? Visiting
the property today you can see an additional 10 spots marked PDF right along the entrance
drive, along the wall of 435 Portage Avenue - this was primary parking for Pet Food Depot. Why
weren't these additional 10 spots included?
Response: The property lot dimensions and parking arrangements are somewhat unique.
Shared ingress/egress patterns cross property boundaries and parking spaces on various lots
are leased to other nearby and adjacent tenants. The map referenced in the question is not
representative of current parking conditions. This map was provided by the broker in
advertisements of the tenant space. The subject property has three parking spaces located at
the rear of the lot and available to 935 Portage. There are portions of parking spaces located on
the subject property that are leased to other nearby tenants. The nine spaces located at 935
Portage are available for the sole use of 925 Portage. Access agreements between property
owners have resulted in the current parking pattern that results in no fewer parking spaces to
925 Portage than can be accommodated onsite and likely yields one or two more spaces.
Question 3: If this is an error in counting parking spots as it appears based on the way the retail
operation was run, this would be 19 parking spots (staff report says 24 are required). This does
not count street parking in front of the building. Would the Director's decision be the same if
all of this parking was considered?
Response: Staff does not believe there is an error in the number of parking spaces available to
925 Portage.
Question 4: How does the department evaluate rental comps in Exhibit 1 when Addresses are
withheld?
Response: Rental comps were accepted as presented without further analysis. The City Council
in its deliberation could request additional information from the applicant if the values
presented do not seem representative.

