City of Palo Alto

(ID # 5387)

City Council Staff Report
Report Type: Action Items

Meeting Date: 12/15/2014

Summary Title: College Terrace Market
Title: Approval of the Proposed Grocery Store Tenant (College Terrace
Market) Within PC 5069 (College Terrace Centre) Based on the Finding that
the Proposed Grocery Tenant Would Likely be Comparable in Quality of
Products and Services as JJ&F as it Existed and Operated on December 7,
2009 at 2180 El Camino Real
From: City Manager
Lead Department: Planning and Community Environment
Recommendation
Staff recommends that the City Council:
1. Adopt a motion approving the grocery store tenant of the development at 2180 El
Camino Real, finding that the proposed tenant is likely to be comparable in quality of
products and service to the former JJ&F market as it existed and operated on
December 7, 2009 and
2. Authorize the City Manager or designee to execute the Restrictive Covenant
(Attachment C) to ensure the continued viability of the grocery store community
benefit.

Executive Summary
Subsequent to the City Council’s review of the proposed grocery store tenant for the College
Terrace Centre on December 1, 2014, the owner of the property elected to modify the project
development team. The new team has proposed an alternate grocery store tenant and is
requesting the City Council’s approval so that construction can commence at the site.
Specifically, Brian Spiers, who is a co-owner of the property, has replaced Patrick Smailey as the
primary developer and has proposed a new grocery tenant owned and managed by Mike
Werness and two investors. The new grocery entity will assume the lease originally executed
with J&A Family Market, will be the sole lease holder, and wholly independent of both the
owner and the developer of the project.
According to Mr. Spiers, the new grocery tenant will have over $2 million in capital which, when
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combined with multiple capital incentives from the landlord, will provide long term grocery
business viability. Also, as requested by the City Council on December 1, 2014, a restrictive
covenant between the owner and the City is proposed for recordation against the property, and
will allow the City to levy a penalty against the property owner in the amount of $2,000 per day
in the event that the grocery store goes out of business and is not replaced within six months.
Background information is attached, including information about the proposed grocery tenant,
the original lease, a document that will assign that lease to the new grocery tenant, and the
proposed covenant.

Background
On January 11, 2010, the City Council approved Planned Community (PC) Ordinance 5069 for a
new mixed use development at 2180 El Camino Real. The approved development consists of
57,900 square feet of floor area to be developed within three new buildings over a two level
below grade parking structure. The approval includes 8,000 square feet for a grocery store,
5,580 square feet of other ground floor retail space, and 38,980 square feet of office space.
Eight below-market-rate residential apartment units were also approved. The provision of a
neighborhood grocery store on the property is one of the primary public benefits of the project.
At the time of the original project approval, it was understood that the grocery store that
operated on the property at that time, JJ&F, would continue its operation in the new project
once it was built. When John Garcia, the individual that represented JJ&F, declined to return as
the grocery operator, the terms of the PC ordinance made the replacement grocery tenant
subject to City approval, stating specifically:
“The grocery tenant, if it is a party other than John Garcia (DBA JJ&F), shall be subject to
the prior approval of the City of Palo Alto,”
and further stating that the City’s approval:
“shall not be withheld unless the City reasonably finds that such proposed grocery tenant
is not likely to be comparable in qualify of products and service as JJ&F as it existed and
operated on December 7, 2009.”
(The PC zoning ordinance is provided as Attachment A.)
In August 2014, the project applicant proposed a grocery tenant, J&A Family Market, owned by
James Smailey, a member of the development team. The City Council considered this tenant at
a public meeting on August 11, 2014, and adopted a motion indicating that the applicant had
not submitted sufficient information for the City to reasonably find that the proposed grocery
tenant is likely to be comparable in quality of products and services as the former JJ&F Market
as it existed and operated on December 7, 2009.

City of Palo Alto

Page 2

In November 2014, the project applicant proposed a modified arrangement, adding an
experienced Grocery Operations Officer, Uriel Chavez, to the team that would operate the
market under the name College Terrace Market. The City Council considered this arrangement
at a public meeting on December 1, 2014 and adopted a motion rejecting the arrangement and
requesting an alternate grocery tenant or team; Specifically, the Council’s motion stated:
MOTION: Council Member Klein moved, seconded by Vice Mayor Kniss to reject the
tenant as not likely to be comparable in quality of products and services and direct staff
to return on December 8, 2014 on the Consent Calendar with notice of an extension to
the PC ordinance until March 31, 2015.
AMENDMENT: Council Member Scharff moved, seconded by Council Member Burt
approval of the following conditions of approval, which shall be included in a voluntary
agreement to be executed by the City Manager and the property owner before issuance
of any grading, excavation or building permit:
1. The Council finds that the current proposal does not meet the findings required by
the PC Ordinance because it does not provide long term grocery business viability;
2. The Owner/Applicant shall modify its contractual arrangements so as to lease the
grocery tenant space directly with an experienced grocery store owner operator
team;
3. The operator shall be subject to approval by the City Council;
4. Daily penalties of $2,000 in the event the approved market goes out of business and
is not replaced with another experienced grocery operator within six months;
5. Direct staff to return on December 8, 2014 on the Consent Calendar with notice of
an extension to the PC ordinance until March 31, 2015.
This motion articulated Council’s direction regarding the grocery tenant and did not alter the uses
or public benefits included in the PC Ordinance.
On December 8, 2014, the City Council adopted a resolution extending the PC Ordinance until
March 31, 2015. This action also did not alter the PC Ordinance, which references a development
schedule effective “unless an extension is granted;”

Discussion
On October 17, 2014, Brian Spiers Development, LLC, became a co-owner and the sole manager
of the property located at 2100-80 El Camino (Attachment B). Patrick Smailey is no longer
involved in the development of the project. The modified development team for the project at
2180 El Camino Real has proposed a grocery story tenant which will be solely owned and
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managed by Miki Werness and two investors. Mr. Werness is a grocer known to the Palo Alto
community.
The new tenant will assume the lease with J&A Family Market, and pay monthly rent of $22,500
after the first six months of free or reduced rent, as well as expenses. The landlord has
guaranteed the grocery store rent to the real estate lender for the term of the lease, and has
agreed to pay a financial penalty of $2,000 per day if the grocery store goes out of business and
is not replaced within six months.1
Staff has met with Mr. Werness and Brian Spiers Development, and has reviewed the attached
documents (Attachment B) regarding the proposed tenant and the proposed business
arrangement between the property owner and the tenant.2 Staff believes the findings of
comparability required by the PC Ordinance can be made based on Mr; Werness’ experience
and financial backing. In addition, staff believes that the new proposal addresses the key
concerns about prior proposals articulated by the Council and community, which related to the
experience of the lease holder and the market’s long-term viability.
Mr. Werness is clearly an experienced market operator and his business entity “The Grocery
Men 1” will hold the lease and do business as “College Terrace Market;” Mr; Spiers’ request for
approval of the grocery tenant directly addresses concerns that may be raised based on Mr.
Werness’ personal bankruptcy related to his earlier grocery business in Palo Alto. The materials
note that:






Mr. Werness has partnered with two financial investors who have been independently
vetted by Brian Spiers Development;
The closure of the Alma Village market was due to several factors outside the control of
the owner/operator;
The conditions of the College Terrace Market will allow the grocery to flourish;
Mr. Werness has assembled more than $2,000,000 in new capital for the facility and
grocery operating costs;
The property owner has contributed multiple financial incentives, including: (1) three
months free rent; (2) three months ½ rent; (3) Lease guarantees and (4) below market
rent.

Also, Mr. Spiers and the ownership group have demonstrated their confidence in Mr. Werness
by agreeing to a $2,000/day penalty, which shall be paid to the City in the event that the
grocery goes out of business and is not replaced by a comparable tenant within six months.
This financial penalty, which is essentially a voluntary condition of approval, is the subject of the
proposed restrictive covenant. (Attachment C.)
1

This is four times the penalty in the City’s current penalty schedule. The City’s Municipal Code (Chapter 1.12 &
1.16) allows the City to establish a penalty schedule, which currently (effective May 12, 2014) specifies a $500
penalty for zoning violations. This has been interpreted as $500/day.
2
Signed copies of the documents will be provided “at places;”
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Timeline
The project applicant has completed demolition and site preparation, and desires to pull a
permit for excavation and grading immediately. Under the terms of the PC ordinance, the
grocery tenant must be up and running before the balance of the project can be occupied.

Policy Implications
The College Terrace Center project was approved by PC Ordinance 5069 in January of 2010.

Environmental Review
The Council has heard a number of comments regarding changes in circumstances since the PC
ordinance was originally adopted, and suggestions that additional review is required under the
California Environmental Quality Act (CEQA). Staff does not agree that additional review is
required because the College Terrace Center project was reviewed pursuant to CEQA prior to its
approval, and the pending building permit applications are ministerial actions, which do not
require review. Also, the only decision pending before the Council is whether to find a specific
grocery tenant acceptable under the terms of the original PC ordinance and whether to enter
into a restrictive covenant that would help to ensure that the public benefit in that original PC
ordinance will endure. This decision – whether to approve one business entity or another – is
not one that is germane to the physical impacts of the project analyzed under CEQA, and
nothing in the Council’s action would change any aspect of the approved project or require
additional review.
Attachments:
 Attachment A: PC Ordinance 5069 (PDF)
 Attachment B: Applicant Request and Supporting Information
(PDF)
 Attachment C: Restrictive Covenant (PDF)
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Attachment A 

Ordinance No. 5069
Ordinance of the Council of the. City of Palo Alto Amending
Section 18.08.040 of the Palo Alto Municipal Code (The
Zoning Map) to Change the Classification of Property Known
as· 2180 El Camino Real from Neighborhood Co~mercial
· (CN) District to PC Planned Community 5069 for a Mixed Use
Project Having 57,900 Square Feet of Fl<?or Area For A
Grocery .St~re (intended for JJ&F Market), Other Retail Space,
Office Space, and Eight Affordable Residential Units, With
Two Levels Of Belo-w:-Grade Parking Facilities and Surface
Parking Facilities For The College Terrace Centre, and
Approval of Design Enhancement Exceptions to Allow a Sign
Spire and Gazebo Roof to Exceed the 35-Foot ·Height Limit,
and to Allow Encroachment Into A Minimum Setback on
Oxford Avenue.

The Council of the City of Palo Alto does ORDAIN as follows:
SECTION 1.
(a)

Carrasco and Associates c/o Linda Poncini ("the Applicant") on behalf of The·
Clara Chilcote Trust c/o Patrick Smailey ("property owner") formally applied on
October 18, 2007 to the City for approval of a rezoning application (the
"amendment") from CN 'Neighborhood Commercial' to a Planned Community
(PC) district for a site comprised of four parcels located at 2180 El Camino Real
(the "Subject Property') to accommodate the uses set forth below.

(b)

The City Council, after duly noticed public hearings held on July 13, 2009 and
July 27, 2009 initiated the amendment process, and forwarded the project to the
Planning and Transportation Commission (PTC) for review and recommendation,
to be followed by Architectural Review Board (ARB) review and
recommendation, and .then final review and final action by the City Council.
The PTC, after a duly noticed public hearing held on October 14, 2009, reviewed,
considered, and recommended approval of the revised Initial Study draft
Mitigated Negative Declaration and recommended ·that Section 18.08.040 (the
Zoning Map) of the Palo Alto Municipal Code be amended to rezone the Subject
Property to Planned Community to permit construction of the proposed project
located as shown on 'Exhibit A,' attached to this document and incorporated by
reference. .Draft conditions of project approval 'Exhibit B' attached to this
document and incorporated by reference were presented to the J>TC for review
and comments.
1
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(d)

The ARB, after a duly noticed public hearing fo~ld. on November 5, 2009,
reviewed the project design and recommended that the City Council approve the
project with associated draft conditions of approval 'Exhibit B.'

(e)

The PTC, after a duly noticed public hearing heid on December 2, 2009,
confirmed their approval of the project and conditions of approval (Exhibit B).

(f)

The City Co:uncil, after a duly noticed public hearings held on December 7, 2009,
and after due consideration of the proposed proje.ct, the Mitigated Negative
· Declaration, the analysis of the project by City staff, and the modification of the
proposed conditions recommended by the PTC and the ARB, finds that the
proposed Ordinance is in the public interest and will promote the public health,
safety and welfare, as hereinafter set forth.

(g)

The Council finds that (1) the Subject Property is so situated, and the use or uses
proposed for the site are of such characteristics that the application of general
districts or combining districts will not provide sufficient flexibility to allow for
the Project; and (2) development of the Subject Property under the provisions of
the PC Planned Community District will result in public benefits not otherwise
attainable by application of the regulations of general districts or combining
districts, as set forth in Section (4)(c) hereof; and (3) the use or uses permitted,
and the site development regulations applicable within the proposed district are
consistent with the Comprehensive Plan (Goals, Policies and proposed
designation of Mixed Use for the Subject Property) and are compatible with
existing and potential uses on adjoining sites or withiri the general vicinity.

SECTION 2. Section 18.08.040 of the Palo Alto Municipal Code, the "Zoning
Map," is hereby amended by changing the zoning of Subject Property from "CN Neighborhood
Commercial" to "PC Planned Community 5069."
SECTION 3. The City Council hereby finds with respect to the Subject Property that
the project (the "Project") as depicted on Development Plans. dated October 22, 2009,
incorporated by reference, comprises a mixed-use development that includes the following
components:
(a)

The replacement of 18,028 square feet of existing commercial space with 57,900
square feet of new commercial and residential space. The conunercial space
would include 8,000 square feet for a grocery store, 5,580 square feet of other
ground floor retail space, and 38,980 square feet of office space;

(b)

Eight (8) residential below-market-rate (BMR) units, comprising 5,340 square
feet;

(c)

Underground parking garage containing 216 parking spaces on two levels;

(d)

Surface parking lot accommodating 11 parking spaces;
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(e)

24 on-street parking spaces around the site's perimeter;

(f)

A landscaped plaza at the comer of Staunton Court and Oxford Avenue;

(g)

Removal of street trees along Staunton Court, and Oxford and College Avenues.
and planting of new street trees within the sidewalk area;

(h)

Removal and replacement of some or all street trees along El Camino Real in tree
wells;

(i)

Automobile driveways on El Camino Real, Oxford Avenue and Staunton Court
providing access to parking lots and an area for loading and deliveries. Access to
the below grade parking would be provided from the El Camino Real driveway.

SECTION 4. The Development Plan dated October-22, 2009, and any approved
supplemental materials, for the Subject Property, as submitted by the applicant pursuant to
Palo Alto Municipal Code Section (PAMC) 18.38.090, shall. be subject to the following
pennitted and conditional land uses and special limitations on land uses, development
standards, parking and loading requirements, modifications to .the development plans and
provisions of public benefits outlined below, and conditions of project approval, attached and
incorporated as "Exhibit B".
(a)

Pennitted and Conditionally Permitted land uses shall be allowed and limited as
follows:
Pennitted Uses (subject to the limitations below under Section 4Cb):
(1)
(2)
(3)
(4)
(5)

Multifamily Residential
Professional and General Business Offices (excluding medical offices)
Retail Services (excluding liquor stores)
Eating and Drinking Services (excluding drive-in and Take-out services)
Personal Services

Conditionally Pennitted Uses:
(1)
(2)

Farmers Markets
Businesses that operate or have associated activities at any time between
the hours of 10:00 p.m. and 6:00 a.m. (such businesses shall be operated in
a manner to protect residential properties from excessive noise, odors,
lighting, or other nuisances from any source during those hours)

The following conditionally pennitted uses are only pennitted within the areas
designated as office ·space on the development plan: ·
(1)
(2) .
(3)

Banks and Financial Services
Commercial recreation
Private clubs, Lodges, and Fraternal Organizations
3
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(b)

Special limitations on land uses include the following:
(1)

A grocery store, with an area of at least 8,000 square feet, shall exist
.within the development for the useful life of the improvements;
·
(2)
The grocery store shal_l be a neighborhood serving grocery store that
provides all the typical grocery store products and services of a
neighborhood serving store such that it shall not become a convenience
mart facility;
(3)
A signed lease for the grocery store, enforceable against the tenant and
approved by the City Attorney, shall be submitted prior to issuance of any
building permits on the site.
(4)
The grocery tenant shall occupy and begin operations prior to any office
tenant occupancy.
·
(5)
The below-market rate housing shall be occupied not later than 120 days
after the first occupancy of the office building. No more than 50% of the
. office space shall be occupied prior to occupancy of the housing.
(6)
The grocery tenant, if it is a party other than John Garcia (DBA JJ&F),
shall be subject to the prior approval of the City of Palo Alto and shall not
be withheld unless the City reasonably finds that such proposed grocery
tenant is not likely to be comparable in quality of products and service as
JJ&F as it existed and operated on December 7, 2009.
(7)
The grocery store space shall remain in continuous operation as a grocery
store. "Continuous shall be defined to include brief closure for ordinary
business purposes."
(8)
No medical office shall be permitted within the development;
,(9)
The office uses within the project shall not exceed 38,980 square feet;
(10) The 5,580 square feet of area designated as "Other Retail" on the
development plan shall not be converted to grqund floor office space; and
(11) The "Other Retail" space may be occupied by retail uses, personal service
use, or eating and drinking services only.
(12) Use of the outdoor market area as shown on the project plans as being
2,447 square feet shall be limited to an open air market for grocery related
uses only.
(c)

Development Standards:
Development Standards for the site shall comply with the standards prescribed for
the Planned Community (PC) zone district (Chapter 18.38), and as modified in
Section 4(a) and (b) above.

(d)

Parking and Loading Requirements:

In addition to the parking and loading requirements specified in PAMC 18.52 and
18.54, a Transportation Demand Management (TDM) Program has been
incorporated in the Development Plan to allow reductions in parking
requirements. The TDM is shown in 'Exhibit C' and is attached to this document
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(b)

The design is compatible with the immediate environment of the site in that the
proposed buildings are designed to meet the El Cam~no Real Design Guidelines
and be sensitive to the lower scale residential neighborhood beyond;

(c)

The design is appropriate to the function of the project in that the project has been
designed to be pedestrian friendly, provide additional bike and vehicular parking,
attract people.to the project and provides unique amenity spaces;

(d)

In areas considered by the board as having a unified design character or historical
character, the design is compatible with such character. In this case, the building
is not within an area of unified design character or historical character;

(e)

The design promotes hannonious transitions in scale and character in areas
between different designated land uses in that the project includes the proposal to
locat~ the two story residential component across from the existing residential
uses on Staunton Court to create a transitional buffer between the existing
residential uses and the proposed commercial buildings;

(t)

The design is compatible with approved improvements both on and off the site in
that the proposed buildings and other project improvements would blend well
with the existing off site improvements by proposing to break up the proposal in
to multiple buildings with varying heights to control the mass and scale;

(g)

The planning and siting of the various functions and buildings on the site create
an internal sense of order and provide a desirable environment for occupants,
visitors and the general community in that the proposed design reduces
neighborhood traffic by placing the garage entry on El Camino, improves the
economic viability of the grocery market by placing it at the visible comer of El
Camino, brings light into the below grade parking structure with a large open
bamboo garden, locates the commercial buildings away from existing residential
uses, and provides landscaped open spaces;

(h)

The amount and arrangement of open space are appropriate to the design and the
function of the structures in that several open spaces are provided to
accommodate the various uses that may occur at the site. These spaces include
. the garden square at the comer of Staunton Court and Oxford Avenue, the roof
top gazebo at the vegetated green roof and the arcade and open area at the comer
of Staunton Court and College Avenue;

(i)

SuffiCient ancillary functions are provided to support the main functions of the
project in that the proposal includes a large trash storage area, ample areas for
bike parking, and an underground vehicle parking ·area;

G)

Access to the property and circulation thereon are safe and convenient for
pedestrians, cyclists and vehicles in that the driveway to the underground garage

6
100114 syn 8261209

and incorporated by reference. The final TDM plan shall provide for
implementation and monitoring as provided in the conditions of approval.
(e)

Modifications to the Development Plan and Site Development Regulations:
Once the project has been constructed consistent with the approved Development
Plan, any modifications to the exterior design of the Development Plan or any
new construction not specifically pennitted by the Development Plan or the site
development regulations contained in Section 4 (a) ~ (c) above shall require an
amendment to this Planned Community zone, unless the modification is a minor
change as described in PAMC 18.76.050 (b) (3) (e), in which case the
modification may be approved through the Minor Architectural Review process.
Any use not specifically pennitted by this ordinance shall require an amendment
to the PC ordinance, except that conversion of designated office space to retail
use shall not reqµire amendment.

(f)

Public Benefits:
Development of the Subject Property under the provisions of the PC Planned
Community District will result in public benefits not otherwise attainable by
application of the regulations of general districts or combining districts. The
Project includes the following public benefits that are inherent to the Project and
in excess of those required by City zoning districts:
(1)
(2)

(3)
(g) ·

Provision of an 8,000 square foot neighborhood-serving grocery market.
4 Below Market Rate housing units.
A contribution of $5,000 dollars for tree planting within the El Camino
Real median.

Development Schedule:
The Project is required to include a Development Schedule pursuant to PAM C
18.38.100. The approved Development Schedule is set forth below:
Construction of the Project shall commence on or before December 2012, unless
extension(s)
granted. The total tinie for project construction and occupancy of
spaces is three (3) years,. or by December 2015.

are

SECTION 5. Council approves the Architectural Review·application, finding that:
(a)

The design .is consistent and compatible with applicable elements of the city's
Comprehensive Plan as set forth in Resolution No. 9012, Adopting an
Amendment to the Comprehensive Plan Land Use Map by Changing the Land
Use Designation for 2180 El Camino Real From Neighborhood Commercial to
Mixed Use. The proposed mixed use development containing office, residential,
retail and commercial uses is consistent with the Mixed Use land use designation; ·
5
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has been designed such that vehicles existing the garage are level with the
sidewalk such that the drivers view of pedestrians is not impeded, extra bike and
vehicle parking spaces have been provided and there are pedestrian pathways
provided to allow access through the project;
(k)

Natural features are appropriately preserved and integrated with the project. The
site is already developed and contains some mature trees that would be removed
to accommodate the proposed podium over the below grade parking. The trees to
be removed will be replaced with new plantings including approximately 41 new
street trees around the perimeter of the project, a bamboo garden that would grow
up through the center of the parking structure, various potted plantings throughout
.the project , and trees and plantings within the propo.sed garden square.

(1)

The materials, textures, colors and details of construction and plant material are
appropriate expression to the design and function in that the proposal includes
many detail elements to ensure the proposed architectural style is appropriately
expressed;

(m)

The landscape design concept for the site, as shown by the relationship of plant
masses, open space, scale, plant forms and foliage textures and colors create a
desirable and functional environment in that landscape elements have been
incorporated wherever they could over the concrete podium. There are planters at
· entry locations and the fronts of the ·buildings~ there is a large bamboo garden
growing up through the center of the project, a vegetated green roof over the
grocery store, and a garden square;

(n)

Plant material is suitable and adaptable to the site, capable of being properly
maintained on the site, and is of a variety which would tend to be droughtresistant and to reduce consumption of water in its installation and maintenance in
that the proposal includes many plant species that perform well within this
·environment;

(o)

The project exhibits green building and sustainable design that is energy efficient,
water conserving, durable and nontoxic, with high-quality spaces and high
recycled content materials. The following considerations should be utilized in
determining sustainable site and building design:
(1)
· (2)
(3)
(4)
(5)

Optimize building orientation for heat gain, shading, daylighting, and
natural ventilation;
Design of landscaping to create comfortable micro-climates and reduce
heat island effects;
Design for easy pedestrian, bicycle and transit access;
Maximize on site stormwater management through landscaping and
permeable paving;
·
Use sustainable building materials;_
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(6)
(7)
(8)
(p)

Design lighting, plumbing and equipment for efficient energy and water
use;
Create healthy indoor environments; and
Use creativity and innovationto build more sustainable environments.

The design incorporates many of the above mentioned green building measures
including photovoltaic panels on the roof and a green roof. (see LEED and Build
It Green checklists, Attaclnnent G)

The design is consistent and compatible with the purpose of architectural review, to:
(1)

Promote orderly and harmonious development in the city;

(2)

Enhance the desirability of residence or investment in the city;

(3)

Encourage the attainment of the most desirable use of land and
improvements;

(4)

Enhance the desirability of living conditions upon the immediate site or in
adjacent areas; and

(5)

Promote visual environments which are of high aesthetic quality and
variety and which, at the same time, are considerate of each other.

SECTION 6. Design Enhancement Exceptions (DEEs) are approved as follows:
(a)

Height Exceptions for the proposed rooftop gazebo arid the architectural signage
spire above the grocery store, which would exceed the 35 foot limit by five feet
and ten feet, respectively, with an additional seven feet of height for the metal
pole atop the spire, rising to 52 feet.

(b)

Setback Exception to allow portions of the building along Oxford Avenue to
encroach into a ten foot setback; specifically, to allow a 7'9" encroaclnnent for
the second floor of the grocery store building and parts of the first floor" and 3'6"
encroachment for the recessed first floor areas as set forth in the project plans.

-(c)

DEE Findings:
( 1) ·.

Th~re

are exceptional or extraordinary circumstances or conditions
applicable to the property or site improvements involved that do not apply
generally to property in the same zone district, in that, although the
adjacent parcel on Oxford Avenue is not occupied by a residential use, its
zoning is residential and forces the imposition of a more restrictive
setback requirement upon a portion of the site. The intent of the more
restrictive height and setback regulations is to ensure that the new
commercial development is sensitive to the nearby residential uses. Being
that the adjacent use is not residential the need for the sensitivity is
diminished. ·
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.(2)

The granting of these Exceptions will enhance the appearance of the site
or structure, or improve the neighborhood character of the project and
preserve an existing or proposed architectural style in a manner which
would not otherwise be accomplished through strict application of the
minimum requirements of Title 18 and the standards for review set forth in
this Chapter, in that (a) the height exception for the gazebo would allow
the construction of a shade structure that ~ould provide an amenity space
on the roof top and this space would provide views over the vegetated roof
and would serve to help increase awareness of green roofs; (b) the height
exception for the signage spire allows for the provision of a stronger
element for the grocery store building to give the building more
dominance at the comer, improving the significance of the building in this
location; and (c) the setback encroachment improves the design of the
streetscape in this location since the project faces the El Camino Real
commercial strip and employing a similar urban setback and sidewalk ,
along Oxford Avenue preserves the continuity of the design, such that
implementation of a ten foot setback and landscaped yard at this comer
would appear odd in relationship to the use of a hotel across the street.

(3)

The Exception is related to a site improvement that will not be detrimental
or injurious to property or improvement in the site vicinity, and will not be
detrimental to the public health, safety, general welfare or convenience, in
that (a) the height exceptions are for minor architectural elements that
improve the architecture, do not contribute to the bulk and mass of the
structure, and are not in close proximity to residential uses such that they
would have a negative impact upon them; and (b) the setback
encroachment occurs opposite a residential zone but no residences would
be impacted by encroachment since a hotel is located opposite the grocery
store building and the encroaching wall of the grocery ·store building
would be across the street from the back side of the_ hotel and even with
the encroachment, a generous 14' -5" wide sidewalk would be provided. ·

Indemnification. To the extent pennitted by law, the Applicant
SECTION 7.
shall indemnify and hold hannless the City, its City Council, its officers, employees and agents
(the "indemnified parties") from and against any claim, action, or proceeding brought by a third
party against the indemnified parties and the applicant to attack, set aside, or void this ordinance
or any pennit or approval authorized hereby for the project, including (without limitation)
reimbursing the City its actual attorneys fees and costs incurred in defense of the litigation. The
City may, in its sole discretion, elect to defend any such action with attorneys of its choice.
SECTION 8.
Acceptance by the applicant. If the Applicant does not accept the
Proposed ordinance in writing prior to second reading of the ordinance and within 30 days of the
Council's adoption, the question of the appropriate zoning of the Subject Property shall be
referred to the Planning and Transportation Commission for their consideration and
recommendation, which may include the CN zone, the CN zone plus various overlays, a newly
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cr~fted zone applicable to Neighborhood Centers or such other zone as the Commission deems
appropriate.
.

'

SECTION.9. A mitigated negative declaration (MND) for this project was prepared
in accordance with the California Environmental Quality Act and circulated for public review for
a 30-day period beginning on October 9, 2009. The City Council approved the MND at its
meeting of on December 7, 2009.
SECTION 10. This ordinance shall be effective on the thirty-first day after the date
of its adoption.
INTRODUCED:

December 07, 2009

PASSED:

January 11, 2010

AYES:.

BURT, ESPINOSA, HOLMAN, KLEIN, PRICE, SCHARFF, SCHMID,
SHEPHERD, YEH

NOES:
ABSTENTIONS:
ABSENT:

APPROVED AS TO FORM:

~rv
{J.o~~~~
'~fPI.

. and
Director o anmng
Community Environment
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Exhibit B
2180 El Camino Real
Conditions of Project Approval
Planning and Transportation Division Conditions
1.
The project shall be constructed as depicted on plans dated October 22, 2009 and
labeled as 'Approved Plans' and the project, including uses, shall be implemented in
accordance with Section 4 of the PC Ordinance (PCS O6 9), except as modified by these
conditions of approval.
..

2.
The applicant shall return to the Architectural Review on consent calendar to
address the following:
a)
b)
c)
d)
e)
f)

g)
h)
i)
j)
k)
1)
m)
n)
o)
p)
q)

r)

Provide clarified floor plans for the BMR units (with room names)
Clarify the site circulation, making it more clear;
Consider redesign of the exterior stair to the roof top garden, this shall include the
elimination of the diagonal banding;
Consider simplifying the pathway from the exterior stairs to the gazebo area on
the roof;
·
Review the banding of the grocery store building, consider one color with the two
different finishes;
Provide details of the transformer fencing;
Reconsider the tile roofs at the office towers;
Consider some modification to the grocery walls facing Oxford Avenue such as a
mural, display windows etc.;
Provide additional information about the private open spaces and the materiality
of it;
Provide additional infonnation about the bridge, materials, underside, etc.;
Consider redesign of the striped tower;
Reconsider the selection of the Ash tree species;
Provide additional information about the proposed bamboo (species and height)
related to the canted wall;,
Provide detail to show how the headlights going into the below grade parking will
or will· not impact the BMR units;
Consider redesign of the BMR units such that they are equally as striking as the
other buildings in the project;
Provide more information regarding the plant pallet and conceptual plan for the
green roof;
Provide more infonnation about all screening ~lements and locations; and
Provide additional information about potted plant~' and the planting at the open
area at the center of the project as well as the planting for the trellises located at
·the at-grade parking area.

3.
The ARB shall address making the vegetated roof maximally observable t9
owners, occupants, tenants and visitors during normal business hours of the office
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building, provided, however, that enjoyment of the vegetative roof shall not interfere with
or derogate from the health of the growth thereon.
4.
The owners/occupants of the BMR units shall have access to view and enjoy the
·vegetated roof from the gazebo during normal business hours of the office building.
5.

The PC shall be inspected at least once every three years for compliance with the

PC district regulations and the conditions of the ordinance under which the district was
created.
6.
The applicant shall comply with applicable provisions of Palo Alto's noise
ordin8:flce, both during construction and following construction, for .the life of the project
as per Chapter 9.I 0 of the Palo Alto Municipal Code and pursuant to PAMC Section
18.23.060, requiring an acoustical analysis at the time of building permit issuance, and
demonstration and certification that it complies with the Noise Ordinance prior to final
inspection. Any new noise producing equipment shall be placed as far away as is feasible
from any existing residential sites and as close to El Camino Real as is possible. ·
7.
The building permit for the building in which the grocery store is to be located
shall be pulled concurrently with the building permit for the other non-residential
building in the development.
8.

The lease for the grocery store shall have, at minimtun, a 20 year initial term.

9.
Development Impact fees, totaling approximately $393,684.70, shall be paid prior
to issuance of building permits.
10.
The applicant shall file and receive. approval of a Preliminary Parcel Map/Parcel
Map to combine the four parcels into one. The Parcel Map shall be recorded with the
County of Santa Clara prior to. issuance of a demolition permit or building permit.
11.
The commercial portions of the project shall be required to attain LEED Silver
level of certification through the USGBC. The residential portion of the project shall be
required to meet the Build It Green multifamily green building requirements.
12.
The following mitigation measures from the adopted Mitigated Negative
Declaration are included below as project conditions:
a.
Mitigation Measure #1: The project shall include automatic night shades
or other system such as motion sensors and timers for the office windows at the rear of
the building.
b.
Mitigation Measure #2: Prior to any excavation the applicant shall
prepare a site specific Health and Safety Plan that conforms to the requirements of Title
29 of the Code of Federal Regulations (VFR) Section 1910.120, the California General
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Industry Safety Order (GISO) and Title 8, California Code of Regulation (CCR) Section
5192.
c.
Mitigation Measure #3: All employees and subcontractors involved in
excavation of potentially contaminated material shall be 40 hour Hazardous Waste
Operations and Emergency Response (HAZWOPER) trained and certified.
d.
Mitigation Measure #4: Soils shall be field screened, tested, and
properly profiled during redevelopment to determine appropriate reuse or off site
disposal.
e.
Mitigation Measure #5: The proposed mechanical equipment shall be
evaluated to ensure compliance with City of Palo Alto noise limit regulations. Measures
such as- equipment selection, equipment placement (location), and or the addition of
barriers or enclosures shall be employed to ensure that any new noise producing
equipment is in compliance with the City's noise ordinance.
f.
Mitigation Measure # 6: Cal Trans must approve the proposed curb cut
on the El Camino Real for the driveway to the underground parking garage .
Mitigation Measure #7: A Transportation Demand Management (TDM)
. g.
program must be submitted by the applicant and approved by the Transportation
Department prior to submittal of a building permit application. The TDM program shall
outline parking and/or traffic demand measures to be implemented to reduce parking
need and trip generation. Measures may include, but are not limited to: parking cash-out
programs, provision of EcoPass (VT A) or Go Pass (Caltrain) for office tenants, shared
parking, enhanced shuttle service, car sharing, providing priority parking spaces for car
pools/vanpools or green vehicles, vehicle charging stations, additional bicycle parking
faci.lities, or other measures to encourage transit use or to reduce parking needs. The
program shall be proposed to the satisfaction of the Director, shall include proposed
performance targets for parking and /or trip reductions, and indicate the basis for such
estimates, and shall designate a single entity to implement the proposed measures.
State of California Department of Transportation (Cal Trans) Conditions
13.
The design standard of the driveway on El Camino Real (SR 82) must comply
with the Highway Design Manual.

14.
Work that encroaches onto the State right of way (ROW) requires an
encroachment permit that is issued by the Cal Trans. To apply, a completed
encroachment permit application, environmental documentation, and five (5) sets of plans
clearly indicating State ROW must be submitted to the address below.
Office of Permits
California DOT, District 4
P.0. Box 23660
Oakland, CA 94623-0660

15.
Traffic-related mitigation measures shall be incorporated into the construction
plans during the encroachment permit process.
Transportation Division Conditions

Exhibit B to PC Ordinance for 2180 El Camino Real

3

16.
Do not include or add any monument signs, furniture, or other sight obstructions
(except trees) in the sight triangle on the northern frontage on El Camino Real. This
condition does not prevent the use of produce or flower stalls, or tables and chairs for
· grocery store patrons in the space designated as grocery store outdoor space, so long as
the location of same is approved by the City's Transportation Department.
17.
The TDM shall include at least two car share vehicles. The Final TDM plan
monitoring and implementation shall be carried out in accordance with Palo Alto
Municipal Code Section 18.52.050 (d) TDM requirements, items (3) and (4) with respect
to monitoring, and item (2) with respect to implementation related to performance targets
for parking and trip reduction, and single entity to implement the TDM measures.
Vehicle Parking
18. ~ Spaces adjacent to walls required to be 9' wide (spaces adjacent to mechanical
and utility rooms). Spaces adjacent to poles/columns would be required to be 9.0' wide
based on the location of the columns right at the entry to the parking spaces.
19.
Northern most HC spaces can also be labeled as "van accessible" if the combined
opening is 26.0' (9' -8' "9').
20.
Include wheel stops where appropriate (all spaces that are at grade with pedestrian
paths, lobbies, or bike locker areas)
Bicycle Parking
21.
Illustrate on plans the location of Long Term (lockers) and Short Term bike racks,
including total count similar to vehicular parking. Adequate aisles between lockers and
racks must be shown.
22.
Include details of types of racks to be used (must be approved by City Staff).
Plan appears to include inverted-U racks (approved type).
23.
All short tenn bicycle parking (racks) need to be located on the street level and be
located within 50 feet and distributed near each of the main entrances to the various
buildings. (Office racks not in appropriate location)
24.
Long term bike lockers are allowed in the garage, but need to be located near
employee elevators/stairs (locations appears to be okay, but all lockers should be on the
first level of garage).
·

Building Division Conditions
25.
The plans submitted for the building permit shall include the full scope of the
construction of the entire building, including all site development, utility installations,
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. architectural, structural, electrical, plumbing and mechanical work associated with the
proposed project.
26.
The applicant shall be required to schedule and attend a pre-application meeting
with Building Division staff to review the permit application process and to verify that
.the permit application will include all items required by these conditions.
27.
Due to the scale of the overall project, the applicant shall be required to utilize a
3rd party plan check agency to conduct the building code plan review. A list of the
agencies approved by the City of Palo Alto is available at the Development Center. The
City Building plan check fees are reduced by 75% when a 3rd party plan check agency is
utilized.
28.
The plans submitted for the building permit shall include an allowable floor area
cafoulation that relates the mixed occupancies and type· of construction.
29.
The plans submitted with the permit application shall include the complete design
for disabled access and exiting for the entire site.· Disable access features and exiting
within the unimproved offices spaces may be deferred to future tenant improvement
permits.
30.
The design of building components that are not included in the plans submitted
for building permit and are to be deferred shall be limited to as few items as possible. The
list of deferred items shall be reviewed and approved prior to permit application.
31.
The plans submitted with the building permit application for the shell building
shall include the construction of stairs, exit enclosures and exit passageways extending to
the exterior of the building.
·
32.
All entrances and vertical clearances within the parking structures shall have a
minimum vertical of 8 feet 2 inches where required for access to the accessible parking
spaces per CBC Section 1130B.
33.
The location of the building electrical service shall _require prior approval by the
Inspection Services Division and shall be located at an exterior location or in a room or
enclosure accessible directly from the exterior.
34. · A separate building permit shall be required for the construction of each building.
35.
Plans submitted for plan review shall clearly indicate the proposed occupancy
group(s) and type of construction of the building.
36.
Plans for the residential units submitted for plan review shall comply with the
latest requirements from the State of Califomia [HCD 1I AC] Chapter 11 B of the 2007
Edition of the CBC.
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37.
Plans for the residential units shall include an acoustical analysis and the plans
shall incorporate the report's recommendations needed to show the common walls and
floor ceiling assemblies in compliance with the sound transmission control requirements
in CBC Section 1207.
38.
Normal and accessible parking stalls for the residential rental units must be
separated from the stalls of the commercial building and their location must be identified
on plans submitted for plan revfow.
39.
Plans submi~ed for plan review shall indicate the required number of parking
stalls for the residential units and commercial building. Plans shall also indicate number
of accessible stalls is in compliance with HCD 1/AC Chapter I IA for residential units
. and with DSA/AC Chapter 11 B for the commercial facilities. Parking stalls for each use
shall be separated in accordance with recommendations of the Planning Division.
Fire Dep·artment Conditions

40.
The Fire Department requires that the developer have a contingency plan in place
to handle any contamination or abandoned underground tanks discovered during
excavation.
41.

Emergency Contractor must have State HAZ license.

42.
Fire Department shall be notified during nonnal business hours at the earliest
opportunity in the event of such a discovery.
43.
A permit from the Santa Clara County Department of Environmental Health is
required for any underground tank removal.
44.

3 nearest Street Hydrants shall be upgraded to Clow Rich Model 76.

45. · Aerial Fire Apparatus access shall be provided for the entire El Camino building
Frontage. No overhead cable will be allowed on this side of the building.
46.
Site address to be prominently posted on the building. (2001CFC901) Maximum
vehicle weight bearing capacity for the podium deck shall be posted.
47.
Please contact the Palo Alto Fire Department Training Office at 650-321-5617 if
it is at all feasible to allow the Fire Department to use the structures to be demolished for
training purposes.
48.
A fire sprinkler system shall be provided which meets the requirements of NFPA
Standard No. 13, 2002 Edition. (PAMClS.04.160) Fire Spri~er system installations or
modifications require separate submittal to the Fire Prevention Bureau.
(PAMClS.04.083)
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49.
An exterior bell shall be provided, and an approved audible sprinkler flow alarm
to alert the occupant shall be provided in the· interior of the building in an approved
location. (2001 CBC904.3 .2) Fire Alarm system installations or modifications require
separate submittal to the Fire Prevention Bureau. (PAMC15.04.083)
50.
Underground fire supply system installations or modifications require separate
submittal to the Fire Prevention Bureau as well as the Public Works Department and the
Water/Gas/Wastewater Section of the Utilities Department. (PAMClS.04.083)
51.
All sprinkler drains, including those for floor control valves and inspectorl,s test
valves, as well as the main drain; shall not discharge within the building. Water
discharged from these points shall be directed to an approved landscape location or to the
. sanitary sewer system. (99NFPAB, Sec. 5-14.2.4.3) NOTE: Please check with Roland
Ekstrand in Utilities for maximum flow capacity of sanitary sewer in the area. Main
Drain test discharge flow rate shall be impounded and attenuated to below sanitary sewer
capacity before discharge.
52.
Elevator car shall be sized for Fire Department gurney access requirements based
on gurney dimensions of 24 in. x 84 in. plus a minimum of two emergency response
personnel. (2007 Cal. Bldg. Code Sec. 3002.4a)
53.

The maximum weight bearing capacity for the podium deck shall be posted.

54.
A fire hydrant is required at the intersections of Oxford Ave./Staunton Ct. and
College Ave./Staunton Ct.
55.
Fire Department ground ladder access to the dwelling units bedroom egress
windows shall be provided.
56.
When the Main Electrical Shutoff is located in the interior of the building, an
exterior shunt trip or other approved means of emergency shutoff shall be provided.
Please contact the Building Div. for details.
57.
An approved access walkway shall be provided to each bedroom egress/rescue
window.
58.
Provide Fire Department access across the roof of the 3 story building. 11. If the
residential units have a different address than El Camino Real, provide a separate fi~e
department connection at the housing building.

Public Works Engineering
59.
This project must meet the State Regional Water Quality Control Board's
(SRWQCB) revised provision C.3. The applicant is required to satisfy all current stonn
water discharge regulations and shall provide calculations and documents to verify
compliance. The project must also enter into a maintenance agreement with the City to
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guarantee the ongoing maintenance of the permanent C.3 storm water discharge
compliance measures. The maintenance agreement shall be executed prior to the first
building occupancy sign-off. Offsite property or ROW cannot be used to satisfy the C.3
requirements. Every effort should be made to use natural (non-mechanical) methods of
stormwater treatment. The applicant is required to meet with Public Works Engineering
(PWE) prior to final ARB to discuss and review the C.3 stormwater treatment plan.
60.
The applicant shall meet with PWE prior to final ARB to discuss the shoring
system to be used in the construction of the project. Shoring systems must be on private
property, out of the right-of-way (ROW) and the use of tie-back systems has specific
requirements which will be discussed at the meeting.
61.
The applicant shall, at minimum, submit an application for a minor subdivision
with the Planning division prior to issuance of building permits.
·62.
The street frontages of the development shall be resurfaced (grind and overlay,
full width) and the curbs, gutters~ and sidewalks shall be removed and replaced. This
work shall be detailed in the offsite improvement plans required for the final map process
and it is highly. encouraged that the work takes place near the end of the construction
process.
63.
The applicant shall install LED streetlights along the frontages of the
development. Type, style and location, etc. shall be determined at the time of offsite
improvement construction and in coordination and consultation with Palo Alto Utilities
Department.

I
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64.
Any special surface (i.e. sidewalk) treatments proposed within the ROW shall be
reviewed by PWE.
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65.
The project must be constructed without the use of perimeter or subgrade drains
outside the walls of the subgrade structure. In other words, the project shall be
constructed "like a boat".
66.

Provisions for a grease trap shall be made onsite.

67.
The applicant is required to meet with Public Works Engineering (PWE) to verify
the basic design parameters affecting grading, drainage and surface water infiltration.
The applicant is required to submit a conceptual site grading and drainage plan that
conveys site runoff to the nearest adequate municipal storm drainage system. In order to
address potential storm, water quality impacts, the plan shall identify the Best
. Management Practices (BMP's) to be incorporated into the Storm Water Pollution
Prevention Plan (SWPPP) that will be required for the project. The SWPPP shall include
permanent BMP's to be incorporated into the· project to protect storm water quality.
(Resources and handouts are available from Public Works - Engineering. Specific
reference is made to Palo Alto's companion document to "Start at the Source", entitled
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"Planning Your Land Development Project"). The elements of the PWE-approved
conceptual grading and drainage plan shall be incorporated into the building permit plans.
PRIOR TO SUBMITTAL FOR BUILDING PERMIT
68.
The applicant shall submit a final grading and drainage plan to Public Works
Engineering. This plan shtill show spot elevations or contours of the site and demonstrate
the proper conveyance of storm water to the nearest adequate municipal ~torm drainage
system. Existing drainage patterns, including accommodation of runoff from adjacent
properties, shall be maintained.
69.
The proposed development will result in a change in the impervious area of the
property. The applicant shall provide calculations showing the adjusted impervious area
with the building permit application. A Storm Drainage Fee adjustment on the
applicant's monthly City utility bill will take place in the month following the final
approval of the construction by the Building Inspection Division. The impervious area
calculation sheets and instructions are available from Public Works Engineering.
70.
A construction logistics plan shall be provided, addressing at minimum parking,
· truck routes and staging, materials storage, and the provision of pedestrian and vehicular
traffic adjacent to the construction site. All truck routes shall conform with the City of
Palo Alto's Trucks and Truck Route Ordinance, Chapter 10.48, and the route map which
outlines truck routes available throughout the City of Palo Alto. A handout describing
these and other requirements for a construction logistics plan is available from Public
Works Engineering.
PRIOR TO ISSUANCE OF BUILDING PERMIT
71.
Prior to building permit issuance, a digital copy of the parcel map or final map, in
AutoCAD format, shall be submitted to Public Works Engineering and shall confonn to
North American Datum 1983 State Plane Zone 3 for horizontal survey controls and
NGVD 1929 for vertical survey controls.
72.
A detailed site-specific soil report prepared by a licensed soils or gee-technical
engineer must be submitted which includes information on water table and basement
construction issues. Measures must be undertaken to render the basement waterproof and
able to withstand all projected hydrostatic and soil pressures. No pumping of ground
water is allowed. In general, Public Works Engineering recommends that structures be
constructed in such a way that they do not penetrate existing or projected ground water
levels.
73.
The applicant is required to paint the "No Dumping/Flows.to Matadero Creek"
logo in blue color on a white background, adjacent to all stonn drain inlets. Stencils of
the logo are available from the Public Works Environmental Compliance Division, which
may be contacted at (650) 329. .2598. A deposit may be required to secure the return of
the stencil. Include the instruction to paint the logos on the construction grading and
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drainage plan. Include maintenance of these logos· in the Hazardous Materials
Management Plan, if such a plan is part of this project.
74.
The project includes the construction of dumpster and recycling areas as part of a
food service facility. Regulations require that the dumpster/recycling area be adequately
roofed or covered.
75.
The project includes the construction of dumpster and recycling areas. City
guidelines require that this area be covered.
76.
The project includes a loading dock. Design of the loading area shall comply
with the Palo Alto Municipal Code (PAMC) Sec. 16.09.032(2).
DURING CONSTRUCTION
77.
The contractor must contact the CPA Public Works Inspector at (650) 496-6929
prior to any work performed in the public right-of-way.
78.
No storage of construction materials is permitted in the street or on the sidewalk
without prior approval of Public Works Engineering.
79.
The devel.oper shall require its contractor to incorporate best management
practices (BMP's) for stormwater pollution prevention in all construction operations, in
confonnance with the Storm Water Pollution Prevention Plan prepared for .the project. It
is unlawful to discharge any construction debris (soil, asphalt, sawcut slurry, paint,
chemicals, etc.) or other waste materials into gutters or stonn drains. (PAMC Chapter
16.09).
80.
All construction within the City right-of-way, easements or other property under
City jurisdiction shall conform to Standard Specifications of the Public Works and Utility
Departments.
PRIOR TO FINALIZATION
81. · All sidewalks and curb and gutters bordering the project shall be removed and
replaced in compliance with Public Works approved standards. Sec. 12.08.010.
82.
All unused driveways shall be removed and replaced with curb and gutter. Sec.
12.08.090.
83.
All street surfaces along the frontages of the development shall be removed and
replaced (grind and overlay, full-width).
84.
The Public Works Inspector shall sign off the building permit prior to the
finalization of this permit. All off-site improvements shall be finished prior to this sign-
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off. Similarly, all as-builts, on-site grading, drainage and post-developments BMP's shall
be completed prior to sign-off.
85.
A curb ramp for the disabled will be required at comers of the development.
PRIOR TO SUBMITTAL OF PARCEL OR FINAL MAP
86.
Subdivision Agreement is required to s~cure compliance with condition of
approval and security of improvements onsite and offsite. No grading or building permits
will be issued until Final or Parcel Map is recorded with County Recorder.
87.
The applicant shall arrange a meeting with Public Works Engineering, Utilities
Engineering, Planning, Fire, and Transportation Departments after approval of this map
and prior to submitting the improvement plans. These improvement plans must be
completed and approved by the City prior to submittal of a parcel or final map.
88.
The project subdivision includes significant complexity involving, final map and
coordination of infrastructure design and construction. Developer shall appoint a Project
Manager to coordinate with City, Public Works and Utility, engineering staff. Public
Works will conduct daily and longer tenn communicatiot). with appointed project
manager in order to facilitate timely review and approval of design and construction
matters.
89.
All construction within the City right-of-way, easements or other property under
City's jurisdiction shall conform to standard specifications of the Public Works and
Utility Department. Sec. 12.08.060.
PRIOR TO RECORDATION OF PARCEL/FINAL MAP
90.
The subdivider shall post a bond prior to the recording of the final parcel or
subdivision map to guarantee the completion of the "on" and "off' site condition(s) of
approval. The amount of the bond shall be determined by the Planning, Utilities and
Public Works Departments.
Public Works Recycling
91.
Recommend that enclosure doors open full width of enclosure, service aisle and
curbs do not restrict access to enclosure.
92.

Enclosure access must not conflict with loading dock.

93.
PASCO services enclosure from street and distance from street to enclosures is
beyond standard service. Additional charges apply for service beyond 25 feet from street.
94.

PASCO will not drive into loading dock to provide service.

95.
Tallow bins must be segregated from refuse/recycling area of enclosure to
eliminate slip hazardous due to spills.
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Electric Utility Engineering Department Conditions

96.
The applicant shall comply with all the Electric Utility Engineering Department
service requirements noted during plan review.
PRIOR TO ISSUANCE OF DEMOLITION PERMIT
97.
The Permittee shall be responsible for identification and location of all utilities,
both public and private, within the work area. Prior to any excavation work at the site,
the Permittee shall contact Underground Service Alert (USA) at 1-800-227-2600, at least
48 hours prior to beginning work.
98. . The Applicant shall submit a request to disconnect all existing utility- services
and/or meters including a signed affidavit of vacancy, on the form provided by the
· Building Inspection Division. Utilities will be disconnected or removed within ·10
working days after receipt of request. The demolition permit will be issued after all
utility services and/or meters have been disconnected and removed.
THE FOLLOWING SHALL BE INCORPORATED IN SUBMITTALS FOR
BUILDING PERMIT
99.
A completed Electric Load Sheet and a full set of plans must be included with all
building permit applications involving electrical work. The load sheet must be included
with the preliminary submittal.
100. Industrial and large commercial customers must allow sufficient lead-time for
Electric Utility Engineering and Operations (typically 8-12 weeks after advance
engineering fees have been paid) to design and construct the electric service requested.
101. Only one electric service lateral is permitted per parcel. Utilities Rule &
Regulation #18.
102. This project requires a padmount transformer. The location of the transformer
shall be shown on the site plan and approved by the Utilities Department and the
Architectural Review Board.· Utilities Rule & Regulations #3 & #16.
103. The developer/owner shall provide space for installing padmount equipment (i.e.
transformers, switches, and interrupters) and associated substructure as required by the
City. In addition, the owner shall grant a Public Utilities Easement for facilities installed
on private property as required by the City.
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104. The customer shall install all electrical substructures (conduits, boxes and pads)·
required from the service point to the customer's switchgear. The design and installation
shall be according to the City standards and shown on plans. Utilities Rule &
Regulations #16 & #18.
105. The customer shall maintain a minimum of six feet horizontal clearance between
the neare~t conductor at rest and any part of the new development. The customer shall
meet all California General Order No. 95 clearance requirements.
106. Location of the electric panel/switchboard shall be shown on the site plan and
approved by the Architectural Review Board and Utilities Department!
107. All utility meters; lines, transformers, backflow preventers, and any other required
equipment shall be shown on the landscape and irrigation plans and shall show that no
conflict will occur between the utilities and landscape materials. In addition, all
aboveground equipment shall be screened in a manner that is consistent with the building
design and setback requirements.
·
108. For services larger than 1600 amps, the customer will be required to provide a
transition cabinet as the interconnection point between the utility's padmount transformer
and the customer's main switchgear. The ~abinet design drawings must be submitted to
the Electric Utility Engineering Department for review and approval.
109. The customer is responsible for sizing the service conductors and other required
equipment according to the National Electric Code requirements and the City standards.
Utilities Rule & Regulation #18.
110. If the customer's ~otal load exceeds 2500kVA, service shall be provided at the
primary voltage of 12,470 volts and the customer shall provide the high voltage
switchgear and transfonners. Utilities Rule & Regµlation #3.
111. Projects that require the extension of high voltage primary distribution lines or
reinforcement of offsite electric facilities will be at the customer's expense and must be
coordinated with the Electric Utility..
112. Any additional facilities and services requested by the Applicant that are beyond
what the utility deems standard facilities will be subject to Special Facilities charges.
The Special Facilities charges include the cost of installing the additional facilities as
well as the cost of ownership. Utilities Rule & Regulation #20.
COMMENTS ON SUBMITTALS
113.

Drawing Al .1 - First Floor & Site Plan
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•
Transformer Pad size (and working spaces), boxes, conduit size and
quantity will be determined after Electric Load Sheets are submitted. A 3'x5' primary
box is required in front of each transformer pad.
•
Three feet clearance is required on each side of the transformer pad.
There shall be eight feet of clearance in the front of the transformer. Transformer shall
not be in an enclosed environment.
114.

Drawing A2.2-Elevations
•

Elevation drawings shall show that the project meets California General Order
No. 95 clearance requirements.

Regional Water Quality Control Plant Conditions.

115. Drain plumbing for parking garage floor drains must be connected to an oil/water
separator with a minimum capacity of 100 gallons, and to the sanitary sewer system
(PAMC 16.09.032(B)(l 7).
116. Substances containing copper in excess of 2.0 mg/L, tributyl tin in excess of 0.1
mg/L, or chromium in excess of2.0 mg/L may not be added to cooling systems in Palo
Alto. These concentrations apply to the substances prior to dilution with cooling system
water. (Note: The City of Palo Alto Municipal Code has proposed additions to this
requirement which include substances that may not be added to cooling towers containing
Zinc in excess of2.0 mg/liter and Molybdenum in excess of2.0 mg/liter.) (PAMC
16.09.115)
117. A flow meter shall be installed to measure the volume of blowdown water from
the new cooling tower. Cooling systems discharging greater than 2,000 gallons per day
are required to meet a copper discharge limit of 0.25 milligrams per liter.
118. Prior to draining any existing closed loop chilled water, the water in each of the
existing loops shaJl be tested for copper, lead, nickel, and zinc. Test results shall be
submitted to the Regional Water Quality Control Plant. Treatment of the chilled loop
water prior to draining may be required if the pollutant concentrations exceed discharge
limitations contained in the PAMC.
119. If thermometers will be installed on the chilled water supply and return piping.
Non-mercury thermometers should be used for this application.(This is a
recommendation and not required).
120. If the project is located in an area of known groundwater contamination with
Volatile Organic Compounds (VOCs) then the plans must include the following
procedure for construction dewatering pursuant to (PAMC 16.09.117, 16.09.1 lO(h):
121. Prior to discharge of any water from construction dewatering, the water shall be
tested for volatile organic compounds (VOCs) using EPA Method 6011602. The
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analytical results of the VOC testing shall be transmitted to the Regional Water Quality
Control Plant (RWQCP). If the concentration of any VOC exceeds 5 ug/L (S ppb), the
water may not be discharged to the storm drain system and an Exceptional Discharge
Permit for discharge to the sanitary sewer must be obtained from the RWQCP prior to
discharge. If the voe concentrations exceed the toxic organics discharge limits
contained in the Palo Alto Municipal Code, a treatment system for removal of VOCs will
also be required prior to discharge to the sanitary sewer. Additionally, any water
discharged to the storm drain system must be free of sediment.
122. Connections to the storm drain shall not be permitted for loading docks where
chemicals, hazardous materials, grease, oil, or waste products are handled (PAMC
16.09.032).
123. Loading dock drains may be connected to the sewer only if the area in which the
drain is located is covered or protected from rainwater run-on by berms and/or grading,
and appropriate wastewater treatment approved by the superintendent is provided. Any
loading dock area with a sanitary sewer drain shall be equipped with a fail"safe valve,
which shall be kept closed during periods of operation.
124. Condensate lines shall not be connected or allowed to drain to the storm drain
system (PAMC 16.09.032(b)(8).
125. New dumpster areas shall be covered. The area shall be designed to prevent
water run-on to the area and run-off from the area (P AMC 16.09.106(e) Dumpsters for
New and Remodeled Facilities).
Undesignated Retail Space

126. Newly constructed or improved buildings with all or a portion of the space with
undesignated tenants or future use will need to meet all requirements that would have
been applicable during design and construction. If such undesignated retail space
becomes a food service facility the following requirements must be met pursuant to
PAMC Section 16.09.103(a) Grease Control Devices for Food Service Facilities:
• A grease control device (GCD) shall be installed with a minimum capacity of 750
gallons. The GCD must be sized in accordance with the 2007 California Plumbing
Code. The sizing calculation must be submitted with the plans. All grease generating
drainage fixtures shall be connected to the GCD. The connection any dishwashers
or pasta cookers to a GCD is prohibited. All large, in-ground interceptors shall have
a minimum three manholes to allow visibility of each inlet piping, baffle (divider)
piping and outlet piping to ensure accessibility for inspection, cleaning and removal
of all contents. The plans shall clearly indicate the number of manholes on the GCD
and a list of all drainage fixtures connecting to the GCD. Two manholes may be
allowed under certain conditions only granted by the Environmental Compliance
Division of Public Works Department.

of

of
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•

•

To ensure all food service establishment drainage fixtures are connected to the correct
lines, each drainage fixture shall be clearly labeled on the plans. Also a list of all
fixtures and their discharge connection, i.e. sanitary sewer or grease waste line, shall
be included on the plans.
New buildings constructed to house food service facilities shall include a covered
area for a dumpster. The area shall be designed to prevent water run-on to the area
and runoff from the area. Drains that are installed within the enclosure for recycle
and waste bins, dumpsters and tallow bins (used oil containers) serving food service
facilities are optional. Any such drain installed shall be connected to a GCD and the
sanitary sewer. If tallow is to be stored outside then an adequately sized, segregated
space for a tallow bin shall be included in the covered area (PAMC 16.09.032b(l6)
-'Covered Dumpsters for Food Service Facilities').

• ·The installation of a garbage grinder at any food service facility is prohibited after
January l, 2003. The kitchen calU1ot utilize a garbage grinder for food wa~te disposal
to the sanitary sewer (PAMC 16.09.103(e) Prohibition Against Garbage Disposals).
•

Food service facilities shall have a sink or other area for cleaning floor mats,
containers, and equipment, which is connected to a grease interceptor and the sanitary
sewer (PAMC 16.09.032b(l6) Large Item Cleaning Sink for Food Service Facilities.)
\

Public Works Operations-Trees

127. Provide optimum public tree replacement for street trees. The plans shall show
and provide a streetscape design with materials on the civil, landscape and irrigation
drawings with the following information and·direction:
•

El Camino Real and Oxford Avenue Frontage: Utilize city-approved Silva Cell soil
· planter (approx. 30-inch depth) beneath the new sidewalk from comer to corner.
Utilities shall be allowed to pass thru the planters. Provide automatic irrigation using
a solar smart controller with two bubblers per tree. Utilize Public Works Planting
Detail #604. Beneath each tree planting site, auger two 4-6" diameter drain holes 3ft
deep below the bottom of the planter basin soil and backfill with medium sand (0.25
to· 0.5 mm) or fine gravel. For El Camino Real, utilize Platanus a. 'Columbia',
Columbia Plane, #15 size, spaced 30-feet on center, a minimum of 15-feet from street
lights and 10-feet from utilities and driveways. For Oxford Avenue, utilize Fraxinus
a. 'Autumn Purple', Autumn Purple Ash (or other species as may be agreed upon by
the Directors of Planning and Community Environment and Public Works)) #15 (ball
and burlap) B&B or 15 gallon minimum size, spaced 25-30 feet on center, a
minimum of 15-feet from street lights and 10-feet from utilities and driveways.

•

Staunton Court and College Avenue Frontage: Provide automatic irrigation using a
solar smart controller with two bubblers per tree. Utilize Public Works Planting
Detail #604. Beneath eachtree planting site, auger two 4-6" diameter drain holes 3ft
deep below the bottom of the planter basin soil and backfill with medium sand (0.25

Exhibit B to PC Ordinance for 2180 El Camino Real

16

to 0.5 mm) or fine gravel. Automatic irrigation shall be provided to all street trees as
required in landscape design conditions below. On College Avenue, utilize Fraxinus
a. 'Autumn Purple', Autumn Purple Ash (or other species as may be approved by the
Directors of Planning and Community Environment and Public Works), #15 B&B or
15 gallon minimum size, spaced 25-30 feet on center, a minimum of 15-feet from
street lights and 10-feet from utilities and driveways. On Staunton Court frontage,
utilize Fraxinus pennsylvanica 'Cimmzam', Red Ash (or other species as may be
approved by the Directors of Planning and Community Environment and Public
Works), #15 B&B or 15 gallon minimum size, spaced 25-30 feet on center, a
minimum of 15-feet from street lights and 10-feet from utilities and driveways.
Planning Department Arborist

128.

LANDSCAPE PLANS.
a.
Provide a detailed landscape and irrigation plan encompassing on-and offsite plantable areas out to the curb shall be approved by the Architectural Review Board.
A Landscape Water Use statement, water use calculations and a statement of design
intent shall be submitted for the project. A licensed landscape architect and qualified
irrigation consultant will prepare these plans, to include:
i)
All existing trees identified both to be retained and removed including
street trees.
ii)
Complete plant list indicating tree and plant species, quantity, size, and
locations.
iii)
Irrigation schedule and plan.
iv)
Fence locations.
· v)
Lighting plan with photometric data.
vi)
Trees to be retained shall be irrigated, aerated and maintained as necessary
to ensure survival.
vii)
All new trees planted within the public right-ofwway shall be installed per
Public Works (PW) Standard Planting Diagram #603 or 604 (include on
plans), and shall have a tree pit dug at least twice the diameter of the root
ball.
viii) Landscape plan shall include planting preparation details for trees
specifying digging the soil to at least 30-inches deep, backfilled with a
quality topsoil and dressing with 2-inches of wood or bark mulch on top of
the root ball keeping clear of the trunk by· 1-inch.
ix)
Automatic irrigation shall be provided to all trees. For trees, PW Detail
#513 shall be included on the irrigation plans and show two bubbler heads
m0tmted on flexible tubing placed at the edge of the root ball. Bubblers
shall not be mounted inside an aeration tube. The tree irrigation system
shall be connected to a separate valve from other shrubbery and ground
cover, pursuant to the City's Landscape Water Efficiency Standards.
Irrigation in the right-of-way requires a street work permit per CPA Public
Works standards.
x)
Landscape Plan shall ensure the baekflow device is adequately obscured
with the appropriate screening to minimize visibility (planted shrubbery is
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preferred, painted dark gr~en, decorative boulder covering ~cceptable;
wire cages are discouraged).
b)
Mandatory Landscape Architect (LA) Inspection Verification to the City.· The LA
of record shall verify the performance measurements are achieved with a separate letter
of verification to City Planning staff, in addition to owner's representative for each of the
following:
i)
Tree and Shrub Planting Specifications, including delivered stock, meets
Standards in the CPA Tree Technical Manual, Section 3.30-3.50. Girdling
roots and previously topped trees are subject to rejection.
DURING CONSTRUCTION
129. TREE DAMAGE. Tree Damage, Injury Mitigation and Inspections apply to
Contractor. Reporting, injury mitigation measures and arborist inspection schedule (1 .. 5)
apply pursuant to TTM, Section 2.20-2.30. Contractor shall be responsible for the repair
or replacement of any publicly owned or protected trees that are damaged.during the
course of construction, pursuant to Title 8 of the Palo Alto Municipal Code, and city Tree
Technical Manual, Section 2.25.
130. GENERAL. The following general tree preservation measures apply to all trees to
be retained: No storage of material, topsoil, vehicles or equipment shall be permitted
within the tree enclosure area. The ground under and around the tree canopy area shall
not be altered. Trees to be retained shall be irrigated, aerated and maintained as necessary
to ensure survival.
PRIOR TO OCCUPANCY
131. LANDSCAPE INSPECTION. The Planning Department shall be in receipt of
written verification that the Landscape Architect has inspected all trees, shrubs, planting
and irrigation and that they are installed and functioning as specified in the approved
plans.
132. PLANNING INSPECTION. Prior to final sign off, contractor or owner shall
contact the city planner (650-329-2441) to inspect and verify Special Conditions relating
to the conditions for structures, fixtures, colors and site plan accessories.
POST CONSTRUCTION
133. MAINTENANCE. All landscape and trees shall be maintained, watered,
fertilized, and pruned according to Best Management Practices-Pruning (ANSI A300w
2001 or current version). Any vegetation that dies shall be replaced or failed automatic
irrigation repaired by the current property owner within 30 days of discovery.
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Attachment B -

Mr. Brian Spiers
President
Brian Spiers Development, LLC
388 Market Street Suite 940
San Francisco, CA 94111
December 8, 2014
Mr. James Keene
City Manager, City of Palo Alto
City Hall
250 Hamilton Avenue
Palo Alto, CA 94301
Dear Mr. Keene,
I write to you today to ask for City Council approval of the The Grocery Men 1 LLC dba College Terrace
Market as owner/operator and lease holder for the grocery space at 2100 El Camino, to satisfy the
conditions set forth in PC Ordinance 5069.
Last week I had multiple conversations with both the Senior Assistant City Attorney Cara Silver, and the
Planning Director Hillary Gitelman with respect to our request for approval of the grocery tenant. As we
have not met, I would like to begin by outlining rian Spiers Development’s role in this project.
College Terrace Centre LLC is the property owner of 2100 El Camino Real. On or about October 17,
2014, in conjunction with a recapitalization of College Terrace Centre LLC, Brian Spiers Development, LLC
became a co-owner and the sole manager of College Terrace Centre LLC. Brian Spiers Development, LLC
is solely authorized to act on behalf of and bind College Terrace Centre LLC. Please see Exhibit 1 for the
letter from property owner's counsel outlining rian Spiers Development’s role.
At the City Council hearing of December 1, 2014, City Council rejected approval of J&A Family Markets,
Inc. as the proposed grocery store tenant within PC 5069 (College Terrace Centre). Instead, City Council
adopted a resolution giving direction to the applicant with the following:
DECEMBER 1, 2014 RE: PC 5069: Approval of the following conditions of approval,
which shall be included in a voluntary agreement to be executed by the City
Manager and the property owner (College Terrace Centre, LLC) before issuance of
any grading, excavation or building permit:
1. The Council finds that the current proposal does not meet the findings required
by the PC Ordinance because it does not provide long term grocery business
viability;
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2. The Owner/Applicant shall modify its contractual arrangements so as to lease
the grocery tenant space directly with an experienced grocery store owner operator
team;
3. The operator shall be subject to approval by the City Council;
4. Daily penalties of $2,000 in the event the approved market goes out of business
and is not replaced with another experienced grocery operator within six months;
5. Direct staff to return on December 8, 2014 on the Consent Calendar with notice
of an extension to the PC ordinance until March 31, 2015
We believe we have met all requirements set forth by the Council and we will demonstrate
the following:
I.

II.

III.
IV.

I.

The Grocery Men 1, LLC dba College Terrace Market, under the ownership and
management of Miki Werness, will be comparable or better in quality of products
and service as JJ&F Market as it existed and operated on December 7, 2009.
The Grocery Men 1, LLC dba College Terrace Market, under the ownership and
management of Miki Werness and with multiple capital incentives from the
property landlord, will provide long term grocery business viability.
The Grocery Men 1, LLC dba College Terrace Market is the sole lease holder and is
wholly independent of College Terrace Centre LLC.
A Restrictive Covenant made between College Terrace Centre LLC and the City of
Palo Alto, which will be recorded against the property, will be entered into to allow
the City of Palo Alto to levy a penalty against the property owner in the amount of
$2,000 for each day beyond six months that a grocery store is not in operation
within College Terrace Centre in accordance with the terms of the PC Ordinance.

Proposed Operator and Lease Holder Satisfies the Requirement for a Replacement
Grocery Store Under PC 5069
A. Introduction

Our primary goal is to provide compelling information that College Terrace Market will operate with
superior floor planning, site planning, outdoor seating, adequate parking, much stronger capitalization
for a grocery operation, superior marketing and operating plans, superior staffing and with fine products
and services that will be comparable to and will exceed the grocery operation of JJ& F Market as of
2009. We hope Staff and Council find the material in this presentation compelling by answering
questions and solving problems raised about the proposed grocery operator on August 11, 2104 and
December 1, 2014, and that Council will withhold its own reasonableness standard for approving College
Terrace Market to replace John Garcia and JJ&F Market.
B. Historic JJ&F Background
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PC Ordinance 5069, in paragraph (b)(1) of Section 4, sets the standard that the grocery tenant at the
College Terrace Centre project must be "likely to be comparable in quality of products and services as
JJ&F as it existed and operated on December 7, 2009."
JJ&F Market was operated by John Garcia and his family. They did not own the grocery store building
but instead leased it from the landowners for over 60 years. The JJ&F Market had total retail space of
less than 6,000 square feet, contained in a building located at the corner of Oxford Avenue and Staunton
Court. This building did not front on El Camino Real, and it did not have any outdoor market space. The
building was constructed over 60 years ago, and reflected design and construction standards that were
prevalent at that time.
When the owner of the property sought approval for the redevelopment that would result in PC
Ordinance 5069, the owners of JJ&F Market indicated their desire to continue a grocery operation on
the site, and the neighbors of the project also indicated a desire to keep a grocery store at the site. As a
result, a new, modern grocery store space was designed into the project plans.
While JJ&F operated under a lease for over 60 years and were granted the rights and opportunity to
remain a tenant during the development process and beyond, in March 2010, JJ&F decided to close its
operation and to sell its business. See Exhibit 2 for the JJ&F Lease Termination. The decision to sell the
business and terminate the lease was made by the Garcias, independently of the property owner. A
termination letter to neighbors by John Garcia was sent on November 1, 2010. See Exhibit 3 for the
John Garcia Letter. The property owners had hoped to preserve JJ&F in business in the new project and
were very disappointed when JJ&F chose to terminate its lease.
C. Proposed property owner and Operation
The lease for the grocery space in the College Terrace Centre project will be transferred from J&A Family
Markets, Inc. to The Grocery Men 1, LLC. The Grocery Men 1, LLC, under the ownership and direction of
Miki Werness, will now have the 20 year lease for the market. This is the same lease that was previously
presented to and approved by the Palo Alto City Attorney as required by PC Ordinance 5069, with a
change of the tenant to Miki Werness's company. The attached College Terrace Market Business Plan
provides insight into Miki’s vision, as well as the steps he plans to take to accomplish it. Please see
Exhibit 4 for the Letter of Intent for the grocery lease assignment and Exhibit 5 for the College Terrace
Market Business Plan, and Exhibit 6 for the Lease Guaranties.
Brian Spiers Development has reviewed Miki’s record as owner/operator. We are aware of his
bankruptcy filing, and believe the closing of Miki’s Market, located in the !lma Village, was due to
several factors that were out of his control as owner/operator. Miki’s bankruptcy affects the assets and
liabilities he had at the time he filed his bankruptcy case. He can enter into new business ventures after
the filing, which will not be affected by his bankruptcy.
Miki faced several disadvantages at the Alma Village due to problems with the site including not having
access to the El Camino frontage, a severe economic downturn, a larger footprint, and opening up his
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store in a development that was still under construction. We believe the conditions of the College
Terrace Market, including the location and the incentives built in to the lease, will allow Miki to flourish.
Miki Werness has a long career of grocery successes. His new market is poised for success with more
than $2,000,000 of new capital for facility and grocery operating costs. As explained below and detailed
in the College Terrace Market Business Plan, this combination of an extraordinary new facility, with
superior levels of products, operations, service and character make the College Terrace Market superior
to JJ&F Market in 2009.
D. Miki Werness as Owner/Operator
Miki’s work history encompasses a broad range of knowledge and experience in the grocery business,
including design and development of supermarket formats, management store openings, inventory
control, purchasing, pricing, merchandising and retail team building. !mong Miki’s most valuable skills
for College Terrace Market is having developed a “rossover Format” that blends organic, natural,
upper-end gourmet and price-impact supermarkets. Miki provides only the best quality food and
service for his many years of grocery management. Miki’s career in the grocery business has been
uninterrupted and improving every year since 1980 when he first entered the grocery business.
E. Comparison of New Facilities vs. Old
This portion of the memo compares the physical layout with respect to parking, site amenities, and
interior floor display and marketing features for 2009 JJ&F and the proposed College Terrace Market.
Interior and site plans and photographic display are set forth in Exhibit 5 College Terrace Market
Business Plan, and Exhibit 6 for the College Terrace Market Parking Plan.
Indoor sales floor area for College Terrace Market is 8,000 square feet while JJ&F was under 6,000
square feet.
JJ&F had no outdoor market, while College Terrace will provide 2,000 square feet of outdoor food sales
and service. JJ&F had, and College Terrace Market will have, some additional areas dedicated to storage
and food preparation.
College Terrace Market will provide 40 dedicated parking spaces compared with twenty-five shared
spaces for JJ&F. There will be fifteen bicycle parking spaces on site for College Terrace Market, while
JJ&F had no controlled bicycle parking spaces.
A major improvement for College Terrace Market over JJ&F as influenced by the ARB, College Terrace
Market provides a full El Camino frontage with highly visible and attractive signage, JJ&F was visible
from El Camino only as an uninviting windowless wall.
For College Terrace Market there will be elevator access from the garage areas to the ground floor store,
and there will be contemporary, highly functioning entry retail doors on the ground floor. These
positive attributes were not provided by JJ&F.
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The new College Terrace Market facility provides a superior physical condition with respect to size, sales
floor area, ADA, and garage access. The College Terrace Market physical features are greatly superior to
those of JJ&F.
We provide as Exhibit 7 an excerpt of the letter from Sutti Associates, specialist grocery designers,
finding the new College Terrace Market to have far superior design and layout to JJ&F Market.

F. Conclusion
We believe we have demonstrated that College Terrace Market, under the ownership and operation of
Miki Werness, will meet and exceed the prescribed standard of the JJ&F Market as it existed and
operated on December 7, 2009.

II.

College Terrace Market will provide long term grocery business viability

Please see Exhibit 5 for the College Terrace Market business overview.
With its commitment under PC 5069 to deliver a high quality grocery tenant to the community, the
property owner believes the College Terrace Market, owned, operated, and leased directly to Miki
Werness, most closely reflects the desires of the community and the condition of PC Zone 5069 to
ensure the long term viability of the replacement grocery store.
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To mitigate the risks posed by uncertain future economic conditions (short term or long term), the
property owner has put in place multiple financial incentives:
a)
b)
c)
d)

3 months free rent (@ $22,500/month)
3 months ½ rent (@ $11,250/month)
Lease guarantees
Low Rent

In addition to the above, the property owner has agreed to allow the City of Palo Alto to levy a penalty
against the property owner in the amount of $2,000 for each day a grocery store is not in operation
within College Terrace Centre in accordance with the terms of the PC Ordinance. The possible penalty
incentivizes the property owner to do all it can to keep the College Terrace Market in place and
profitable.
With the mitigation factors above we believe property owner has put in place multiple backstops to
protect the College Terrace Market and foster its growth. Combining the risk mitigation factors with the
business plan as laid out by the College Terrace Market, provides a strong case for long term grocery
viability.
III.

The Grocery Men 1, LLC will be the lease holder and owner operator of the College Terrace Market

On August 11, 2014, the City Council rejected J&A Family Market finding that the information about
ownership and management of J&A Market was too incomplete to confirm its comparability to JJ&F, and
because James Smailey was reported not to have adequate grocery operation background.
On December 1, 2014, the City Council rejected J&A Family Markets, Inc. as the proposed operator, for
the primary reason that the lease holder was not an experienced grocery owner operator.
The message from the City Council was clear, and we believe we have met the requirements by agreeing
to lease the grocery space to Miki Werness and his partners Addison Wright and Chris Iversen. Miki
brings years of experience owning and operating successful grocery stores. Please see the Letter of
Intent for the lease in Exhibit 4
Please note, The Grocery Men 1, LLC is the sole lease holder and is wholly independent of College
Terrace entre LL. No members of the ollege Terrace entre LL, the hicotle Trust, or the Smailey’s,
will be members and/or investors in the College Terrace Market or The Grocery Men 1, LLC.
IV.

Restrictive Covenant - $2,000/day Penalty

Please see Exhibit 7 for the Restrictive Covenant between College Terrace Centre LLC and the City of
Palo Alto.
The Restrictive Covenant will provide the following penalty:
“In the event that the Replacement Tenant, and any subsequent tenant thereafter,
fully ceases business operations within College Terrace Centre and such cessation
continues for a period of time in excess of six (6) consecutive months or the
{00095686-1}
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applicable grocery store tenant is not replaced with another grocery store tenant
that begins business operations within such 6-month period, the City shall have the
right, but not the obligation, to levy a penalty against Owner, or any successor
owner of the Property, as the case may be, in the amount of Two Thousand Dollars
and 00/100s ($2,000.00) (the “Penalty”) for each day after each 6-month period that
a grocery store is not in operation within College Terrace Centre in accordance with
the terms of the PC Ordinance.”
The Restrictive Covenant also allows for City enforcement and inspections:
“Upon no less that two (2) business days’ prior written notice, ity shall have the
right to inspect grocery store operations once per year for the sole purposes of
confirming that (i) the Replacement Tenant, or any subsequent tenant, is providing
products and services typical of a neighborhood serving store such that it shall not
become a convenience mart facility and (ii) such products and services are
comparable in quality to those of JJ&F as it existed and operated on December 7,
2009.”
This agreement meets the Council's requirements as set forth in the December 1, 2014 City Council
meeting.
V.

Conclusion
As we have shown above, the proposed owner/operator lease holder The Grocery Men 1, LLC dba
College Terrace Market meets the requirements as set forth by the City Council. Additionally, the
Restrictive Covenant will allow the City of Palo Alto a tool for enforcement of the PC Ordinance. We ask
that the City Council provide approval of the proposed grocery tenant.

Sincerely,

Brian Spiers
President, Brian Spiers Development, LLC
Managing Member, College Terrace Centre, LLC

cc: Harry Fox (attorney for College Terrace Centre, LLC)
{00095686-1}
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ATTACHMENTS/EXHIBITS:

EXHIBIT 1 – Manatt Letter to ara Silver Outlining SD’s Role
EXHIBIT 2 – JJ&F Termination of Lease Agreement
EXHIBIT 3 – John Garcia Letter
EXHIBIT 4A – Letter of Intent for Lease with The Grocery Men 1, LLC
EXHIBIT 4B – Assignment and Assumption of Grocery Lease
EXHIBIT 5 – College Terrace Market Business Plan
EXHIBIT 6 – College Terrace Market Parking Plan
EXHIBIT 7 – Excerpt from Sutti Associates Report
EXHIBIT 8 – Restrictive Covenant
EXHIBIT 9 – Original Lease
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EXHIBIT 1
Manatt Letter to Cara Silver Outlining
BSD’s Role

manatt

manatt | phelps | phillips

December 8, 2014

Michael C. Polentz
Manatt, Phelps & Phillips, LLP
Direct Dial: (650) 251-1440
E-mail: MPolentz@manatt.com

Client-Matter: 40325-030

Cara E. Silver, Esq.
Senior Assistant City Attorney
City of Palo Alto
250 Hamilton Avenue
Palo Alto, California 94301
Re:

2100 El Camino Real, Palo Alto, California (College Terrace Centre LLC)
City Council Consideration of Replacement Grocer Tenant
December 8, 2014 City Council Meeting

Dear Ms. Silver:
As you know, this law firm represents the legal interests of College Terrace Centre LLC
(the “Company”), the owner of that certain block in Palo Alto known for street address purposes
as 2100 El Camino Real (the “Property”). The purpose of this letter is to provide you and the
Palo Alto City Council with a brief introduction to a new co-owner of the Property.
On or about October 17, 2014, in conjunction with a recapitalization of the Company,
Brian Spiers Development, LLC, became a co-owner and the sole manager of the Company.
Brian Spiers, individually, is the sole manager of Brian Spiers Development, LLC. Subject to
the terms of the Company’s second amended and restated operating agreement, Brian Spiers
Development, LLC is solely authorized to act upon and bind the Company.

1841 Page Mill Road, Suite 200, Palo Alto, California 94304 Telephone: 650.812.1300 Fax: 650.213.0260
Albany | Los Angeles  New York | Orange County  Palo Alto  Sacramento  San Francisco | Washington, D.C.
313594221.1
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Cara E. Silver, Esq.
City of Palo Alto
December 8, 2014
Page 2
Should you or the Palo Alto City Council have any questions in regards to the substance
of this letter, please let me know.
Sincerely,

Michael C. Polentz
MCP:ehs
cc:

Client (via email)
City Council (via email)
Ms. Hillary Gitelman (via email)
Mr. James Keene (via email)

ACKNOWLEDGED AND AGREED:
CLARA E. CHILCOTE TRUST,
an irrevocable trust created under California law
By:

______________________________
Name: Joseph E. Oeschger
Title: Trustee
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EXHIBIT 2
JJ&F Termination of Lease Agreement

08/23/2013
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PARTIF.S AND EF'F1'~CTIVB DATE.

UilS 11lRM1NATION OF AGREEMENT TO J~EA.'rn ("Agreement") is da;ed 11~

of August~. 20'13 (the "Effective Dote''), and is mitdc l)y and amons JOSEPH E.
OF>.'iCHGER. ELDORA O. IVID..LER and PA.TI<.1CK SMAll..EY, all 11.< ti11sttcs of the
(.1,A,l~A

E. CHJl.CO'fP.. TRUST ("Owner'') and JOHN GARCIA, an indhridunl

("Gnrofa'').

fl,

REClTM..$.

A.
2009 (the

Gaicia i~ a party to th~t ~ertni11 Agreement to
"A~cnt to l..e.a.~e"} for that ~rwi11 premises

Lease dated D::ccttibet 1,

lCJCl\1/Jd on the norU1wos1
corner of 2180 El Camino Real, Palo Alto, State of Californi;1 ("the Preml~e.~'') and

[j

known as College Temice Ccrltr•~. consisting of approximately 8,000 ~q1wrc feet on the
Prcrn.iscs, along with appro1d111lltely 2,000 square f!X;t <>f outdoor roarkQt and 600 nqunto
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I

, I
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("T<;rtnioation Date"}.
B.
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in llnd to the Agreement to T..¢ll.Se nod tlie '.l?remises to Owner, incl11.diog without !imitation
any :and 11U opti911 rights granted therein.
C.
~-1!.'\n.Jl!ler of~.
Upon the Termination J)nte. 0-.ttcin shall
surrender all rights or intern~t~ to possess th~ ~mises t0 Owne-r.
D.

~~· Su~jcct

to And con!)itiom•.d upon the mms, na:i:ccme1it9, and
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EXHIBIT 3
John Garcia Letter
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11/1/2010
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Dear JJ&F Customers, Friends, Family,

.-~.

Since 1948 JJ&F has been

an institution in the College Terrace area of Palo Alto. We have been

there through thick and thin, good times and bad, births and deaths. 62 y~ars of family and fun. If

you

add up all our years, Lloyd, Dennis and John have been in this location for over 145 years. You, the
Ct.isfomer have been our family for those 145 years. I reaJly wish this was to· bQ a happy letter to you, but
we can't hide it any longer. It is w ith great sorrow that I' have to tell you that JJ&F has been sold.
Between this terrible economy, and the 'new shopping habits, we can no longer compete. We are a
union sh~p so our costs are much higher than non union. We don't have the buying power ofour
competition, so things cost more. We have tried, but we can;t do this any longer.
We have sold our assets to

a very nice person that has the means and knowledge to make your

neighborhood store much better. He also h'as the means to build the new market, and is planning to do
so. We ~ere lucky to find Issa Aho of Emerald Market in the ·Emerald Hills area of Redwood City, looking
for another location. He has a very nice quality store, with

a knowledgeable staff, something we think

you deserve. If you like JJ&F, we think you will love Emerald Market. Please understand that they are

here for YOU, because we can't be. REMEMBER THIS ... In order to have a neighborhood market in YOUR

i~ I
I ·:
J

neighborhood, you MUST shop there.
We also want you to know thatJJ&F's leaving has nothing to do with the College Terrace Cen~er,
and or our landlords. They have been very forgiving to us this last year. They have tried to help us get
through this, been very patient with our late or skipped rents. Since the last City Council meeting a lot

has happened to us. Mostly, Trader Joes has opened. We didn't tllink that they would hit us as hard as
they did. We have lived through many tough stores, comings and goings, why woul.d this be any
different. Well they are!

JJ&F is not a business, it's a family business, a many family business. We have Joe, John & Frank,
Lioyd, Dennis & John, Mike, Mike, Dan, Martin, Lupe, Juan, Gus, Elisa, Elmer, Efrain & Frank. Mostly

J

·though, we have you. Without you , JJ&F would have been gone a long time ago. We have had tears of
joy, with your families growth, and tears of sadness with loss. It is now our time. 62 beautiful years!
Thank you!
Lloyd, Dennis & John Garcia

EXHIBIT 4A
Letter of Intent for Lease with The
Grocery Men 1, LLC

College Terrace Centre LLC
c/o Brian Spiers Development, LLC
388 Market Street, Suite 940
San Francisco CA 94111

December 9, 2014
Miki Werness
Addison Wright
Christopher Iversen

Re:

Lease for grocery market at 2100 El Camino Real, Palo Alto

Dear Miki, Addison and Christopher:
This letter is to set out proposed terms under which your newly-formed LLC will become the tenant and
grocery store operator at 2100 El Camino Real, Palo Alto. This letter is an expression of proposed terms
but does not bind the parties. A binding agreement will require the execution of an assignment
transferring the existing lease to your new LLC, as well as guaranties of the lease by Addison and
Christopher.
Landlord:

College Terrace Centre, LLC.

Tenant:

A new LLC to be formed by Miki Werness, Addison Wright and Christopher
Iversen.

Lease Term:

20 years with one 10-year option to renew.

Premises:

Approximately 8,000 square feet of indoor market space and 2,500 square feet
of outdoor market space, plus storage and food prep space.

Base Rent:

$22,500 per month.

Rent Increases:

Each 5 years, based on CPI.

Free or Reduced Rent: First 3 months free rent; next 3 months ½ rate rent ($11,250 per month).
Guaranties:

Addison Wright and Christopher Iversen to provide personal guaranties of lease
obligation for first 5 years of lease term.

Assignment:

Landlord will arrange for assignment of existing lease from J&A Family Markets,
Inc. to the new tenant LLC.

{00095684-1}

Miki Werness, Addison Wright and Christopher Iversen
Page 2

If these terms are acceptable, please indicate by signing and returning a copy of this letter. We will then
proceed to drafting and execution of the legal documents.
This Letter of Intent may be executed by facsimile or scanned .pdf (or similar electronic file format) and
in any number of counterparts and when so executed, all of such counterparts shall constitute a single
instrument.
College Terrace Centre, LLC
By:

Brian Spiers Development, LLC, its Manager
By:_________________________
Brian Spiers, its Manager

Accepted:
___________________
Miki Werness
___________________
Addison Wright
___________________
Christopher Iversen

{00095684-1}

EXHIBIT 4B
Assignment and Assumption of Grocery
Lease

ASSIGNMENT AND ASSUMPTION OF LEASE
J&A FAMILY MARKETS, INC. to THE GROCERY MEN 1, LLC
THIS ASSIGNMENT AND ASSUMPTION OF LEASE (this "Assignment") is made and
given as of December __, 2014, from J&A FAMILY MARKETS, INC., a California
corporation ("Assignor"), to THE GROCERY MEN 1, LLC, a _________ limited liability
company ("Assignee"), with reference to the following facts:
A.
Assignor is the Tenant and COLLEGE TERRACE CENTRE LLC, a
California limited liability company ("Landlord"), is the landlord under that certain Commercial
Lease dated November 20, 2013 including any existing addendum or amendment thereto
(collectively, the "Lease"), concerning the premises to be located at the northwest corner of 2100
El Camino Real, City of Palo Alto, California, as the site for a grocery store containing
approximately eight thousand (8,000) square feet of floor space, along with an outdoor market of
approximately two thousand (2,000) square feet immediately adjacent thereto and approximately
six hundred (600) square feet of dry storage in the basement garage (collectively, the
"Premises").
B.
Assignor now desires to assign all rights and obligations of Tenant under
the Lease to Assignee, and Assignee desires to assume all such rights and obligations.
C.
All capitalized terms used in this Assignment and not defined herein shall
have the meanings attributed to them in the Lease.
NOW, THEREFORE, the parties hereto do hereby agree as follows:
1.
Assignment.
The assignment and assumption described in this
Assignment shall be effective December ___, 2014 (hereafter referred to as the "Effective Date").
Subject to the foregoing:
(a)
Assignor hereby assigns its entire right, title and interest in and to
the Lease (and the Premises) to Assignee.
(b)
Assignee hereby accepts the assignment described herein and, as
consideration therefor, assumes and agrees to perform all the duties and obligations of Assignor
as Tenant under the Lease.
2.
Continuing Liability of Assignor. Notwithstanding this Assignment,
Assignor shall remain fully liable to Landlord for the performance of the Tenant’s obligations
under the Lease during the initial Term, unless and until these conditions are satisfied: (i) this
Assignment and Assumption is fully executed and delivered to Landlord by Assignee; (ii)
guaranties of the Lease satisfactory to Landlord have been executed and delivered to Landlord by
those principals of Assignee designated by Landlord; and (iii) Assignee has been approved by the
City of Palo Alto as the grocery store operator for the Premises in accordance with the
{00095656-2}
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requirements of PC Ordinance No. 5069. Upon the satisfaction of such conditions, Assignor’s
liability under the Lease shall terminate and be of no further force or effect, the persons who
previously guarantied the Assignor's obligations pursuant to the Lease shall be released from
their guaranty obligations, and Landlord shall return to Assignor the security deposit previously
made by Assignor.
3.

General Provisions.

(a)
Attorneys’ Fees. Should any suit be brought to enforce or interpret
the terms of this Assignment or any obligation herein, the prevailing party, either by way of
settlement or by final judgment, shall be entitled to recover its reasonable attorneys’ fees, costs
and expenses.
(b)
Entire Agreement. This Assignment contains all of the covenants,
conditions and agreements between the parties and shall supersede all prior correspondence,
agreements and understandings, both oral and written.
(c)
Construction. The headings used in this Assignment are for
convenience and reference use only, and are not to be considered in the construction or
interpretation of this Assignment. The parties agree that each party and its legal counsel has
reviewed or has had the opportunity to review this Assignment and that any rule of construction
to the effect that ambiguities are to be resolved against the drafting party shall not apply in any
construction or interpretation of this Assignment.
(d)
Counterparts. This Assignment may be executed by facsimile or
scanned .pdf (or similar electronic file format) and in any number of counterparts and when so
executed, all of such counterparts shall constitute a single instrument binding upon all parties
notwithstanding the fact that all parties are not signatory to the original or to the same
counterpart.
(e)
Governing Law. This Assignment shall be construed and enforced
in accordance with California law.
(f)
Successors and Assigns. Subject to the limitations in Section 11 of
the Lease, this Assignment shall inure to the benefit of and be binding upon the successors and
assigns of the parties hereto.
[Signatures on next page.]

{00095656-2}
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[Signature page to Assignment and Assumption of Lease.]
IN WITNESS WHEREOF, the parties hereto have executed this Assignment
effective the day and year first above written.
Assignor:
J&A FAMILY MARKETS,
California corporation

Assignee:
INC.,

a

THE GROCERY MEN 1, LLC

By____________________________

By____________________________

Name__________________________

Name__________________________

Title_________________________

Title_________________________

{00095656-2}
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LANDLORD’S CONSENT
Landlord hereby consents to the Assignment to which this consent is attached and accepts
Assignee as Assignor’s successor under the Lease. From and after the Effective Date of the
Assignment, Assignee shall be entitled to all rights and estates of the Tenant under the Lease.
Landlord waives, for the benefit of Assignee only, any prior defaults of Tenant pursuant
to the Lease. The foregoing waiver shall not apply to any future default or breach of obligations
of any Tenant pursuant to the Lease and Landlord retains all rights and remedies pursuant to the
Lease with respect to any future default or breach. Landlord waives any requirement that
existing guarantors of the Lease consent to this Assignment. Landlord agrees that, upon
satisfaction of the conditions set forth in Section 2 of the foregoing Assignment, Assignor’s
liability under the Lease shall terminate and be of no further force or effect, the persons who
previously guarantied the Assignor's obligations pursuant to the Lease shall be released from
their guaranty obligations, and Landlord shall return to Assignor the security deposit previously
made by Assignor.
Landlord:
College Terrace Centre LLC,
a California limited liability company
By: Brian Spiers Development, LLC, a
California limited liability company,
its Manager
By:

{00095656-2}

Brian Spiers, its Manager
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EXHIBIT 5
College Terrace Market Business Plan

A Neighborhood Market

BUSINESS OVERVIEW

DECEMBER 2014
Michael Werness
707-455-0259
707-685-1787
mikiwerness@comcast.net
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1. Description of Business
College Terrace Market is a return to basics — real food with real quality, selection, and
price. Its format, conceived and developed by Miki Werness, breaks the rules of both
conventional and natural foods grocery stores by lowering prices, supporting small-scale
food manufacturers and local farmers, and creating the ambience of a relaxed,
interesting shopping environment while operating as a well-organized business.
The tenets are simple: Develop an attractive store model, an appealing design, a
branded store name, an enhanced “esprit de corps” among employees, and improved
product lines. The store will be an exceptional mix of local products made by small-scale
businesses and farms with local flavor and local appeal on the shelves alongside namebrand products, all at low prices, in an eclectic atmosphere/ It’s a viable and extremely
successful concept.
Viewed as an open-air, European-style market, the proposed College Terrace Market at
2100 El Camino in Palo Alto, California, is located in an attractive area, and meets the
demographic guidelines: a collegiate community located in a medium-sized, prosperous
Bay-area suburb with an educated population, including lower economic areas, where
value is recognized and patronized.
1.1

Start-up Summary

The capitalization of College Terrace Market will be in excess of $2,000,000.
1.2

Organizational Structure

The business will be incorporated as an Arizona LLC, with Miki Werness, Chris Iversen,
and Addison Wright as managing members. Chris Iversen and Addison Wright are
excited to be a part of a dynamic retail food business with Miki Werness providing the
day-to-day management, and will assist in the marketing, growth strategy, construction
and financial analysis.
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1.3

Locations and Facilities

Space
The store will comprise approximately 8,000 SF.
Date of Opening
College Terrace Market anticipates opening the store in Spring 2016.
Hours of Operation
At a minimum, the store will operate as follows: Monday through Saturday from 7A-9P,
and Sunday from 9A-7P. The store will close in observance of certain national holidays.

Interior sales floor

8,000 sf

Outdoor sales area

2,447 sf

Dedicated parking

40 dedicated spaces

Full parking

40 dedicated and many
more shared spaces

Public amenities

Modern electronic doors,
the

park

area,

outdoor

seating and garage access
with elevator
El Camino frontage

Not less than 100 linear feet
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2.0

Products and Services

With fresh, local produce making up one-third of the sales floor, the store will offer a
wide variety and choice of sustainable, organic foods (grown without chemicals), natural
foods (minimally processed), and health foods (highly beneficial to health) that are
uniquely integrated with conventional, name-brand products.
Also featured will be an assortment of bulk foods, international cheeses, olive oils,
vinegars, spices, and coffees, meals-to-go, an “!”-list deli, homemade soups, service
meat and fish, range-free, grass-fed angus USDA prime and choice cuts of beef, smoked
meats, and cage-free chicken. There will also be dairy products, frozen foods, dry
groceries, beer, an outstanding selection of wines, and sundries — all affordably priced
and available for everyone.
reating “destination” shopping is key- the store will be a “complete shop/” The
essential role of College Terrace Market is to act as purchasing agent for the consumer,
offering excellent products and services to customers while improving shopping options
to local residents. Further, the store will conduct its business in a manner that
encourages community participation for the benefit of Palo Alto, College Terrace
Market, its principals and employees, and the environment.
College Terrace Market will provide new job opportunities and financial rewards for its
employees who will be well-trained and well-versed in customer service, and recognizes
that their contribution will be the cornerstone of the store’s ultimate success/
2.1

Departments & Grocery Selection

College Terrace Market will be comprised of multiple departments, including the
following:










Bakery
Butcher/Meats
Fish
Produce
Beer & Wine
Prepared Meals
Dairy
Frozen Foods
Spices/Oils/Teas/Coffees
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College Terrace Market will offer a wide variety of grocery options, including both
conventional and organic. A sampling of the products offered:

Baby Food

Cookies

Floral

Mayonnaise

Rice

Baby Supplies

Corn Meal

Flour/Baking

Meats

Salad Dressings

Baking Needs

Corn Starch

Foil and Wraps

Milk

Batteries

Cosmetics

Frozen Foods

Mixers

Salt
Sauces and
Marinades

BBQ Sauce

Crackers

Garlic Spread

Mushrooms

Shaving Supplies

Beans

Creamers

Mustard

Snack Mixes

Bread
Breakfast
Foods

Croutons

Gelatin
Gourmet Spices &
Sauces

Napkins

Soap, Bar

Granola

Nuts, Baking

Soda

Hair Care

Nuts, Mixed

Soda, Baking

Cake Mix

Dairy
Delicatessen / Full
Service
Delicatessen /
Packaged

Ice Cream

Oils

Soup, Can

Candies

Deodorants
Detergents

Olives
Paper Plates,
Cups

Sports Drinks

Canned Fruits

Instant Potatoes
Jam Jelly & Peanut
Butter

Cereal

Diapers

Juices, Can & Bottled

Paper Towels

Tea

Cheese

Diet Foods

Juices, Chilled

Pasta

Tissue

Chips

Disinfectants

Kitchen Gadgets

Pasta Sauce

Tomatoes, Can

Chocolate
Cleaning
Supplies

Dried Fruits

Kosher Foods

Pastries

Toothpaste

Eggs

Laundry Detergents

Pet Food

Trash Bags

Club Soda

Energy Drinks

Light Bulbs

Pickles

Tuna

Cocoa

Fabric Softeners

Lunch Meats

Picnic Supplies

Vinegar

Coffee

Facial Tissues

Magazines

Vitamins

Condiments
Cones / Ice
Cream

Feminine Hygiene

Marshmallows

Popcorn
Prepared
Foods

Floor Care

Matches

Produce

Wine

Butter

Sugar

Water
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3.0

Market Analysis

The viability of the new store and the prospects for success were clearly identified
during the entitlement process for the development of the project which will house the
grocery.
Within walking distance to the College Terrace neighborhood, Stanford University
housing for Professors, Graduate Students, and the work force adjacent to the Stanford
Research Park. Total customer base adjacent to, or within walking distance to the store,
is in excess of 12,000 individuals.
The store intends to capitalize on market trends and growth. Shoppers are migrating
away from the conventional, chain, and mega-grocery stores because of high prices and
gimmicks, and disenchantment with the corporate image. Research demonstrates that
the new movement is toward the natural, organic, and healthy life-style foods. This
concept is viable and extremely successful. College Terrace Market has expanded upon
that movement by developing the concept of a local, community-oriented store. Since
the El Camino location is under-stored, College Terrace Market is in a unique position to
capture the marketplace in this area.
It’s also a price-driven format, which obtains a more highly successful image through
innovative merchandising and aggressive buying, and always passing the savings on to
the customer/ In other words, it’s buying “right” while understanding the customer
base. The store will serve as an exceptional, one-of-a-kind alternative to the chain and
conventional supermarkets.
3.1

Competition

Palo Alto is made up of distinct neighborhoods and geographically separate areas. For
example, CalTrain has tracks running from San Francisco to San Jose that dissect the
community, thereby creating distinct shopping areas to the west and east of that divide.
In a similar manner El Camino Real is a state highway that also runs north to south and
presents the same impression of separation. With this separation in place, it is noted
that there are no competing grocery stores west of El Camino Real servicing the client
base referenced above. Neither are there competing grocery stores within 2 miles to the
north or 4 miles to the south. It is also noteworthy that Big Box retailers do not exist
within the city limits of Palo Alto. Therefore, immediate/proximate competition from
retailers such as Costco does not exist. However, College Terrace Market does not plan
to compete with outlets such as Costco, but rather it will focus on providing a local and
convenient shopping experience with a full array of products requested by its client
base. It is also worth noting that as a local enterprise with an attentive staff, College
Terrace Market will be aware of the needs of its clients through surveys and
questionnaires, personal interactions and requests for feedback and evaluation. Based
on the results of this feedback College Terrace Market will have the flexibility to select
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products in keeping with client needs and demands.
To capture and retain customers, on-site/on-line ordering for the 300 +/-office
employees plus neighborhood residents and other customers will allow for orders to be
prepared and ready for pick up, Leapset is an app that people can download and use to
order items ahead of time and allows for frequent shopper programs to be tracked and
used, thereby reducing the time needed to shop. Lastly, an Open Account will be
reinstated for frequent shoppers and neighborhood residents with monthly billing.
4.0

Strategy and Implementation

The months leading to the opening of College Terrace Market will be used for oversight
of the tenant improvements and permitting phase, establishing a social network
presence to update and build neighborhood awareness, working with the majority of
vendors for product placements and promotions, and training of middle management
on system and store policies.
After years of nurturing thousands of vendor relationships, and helping develop,
introduce, and promote new, unique, organic and natural products, and fresh, local
produce to the marketplace, the vendor support for College Terrace Market and this
store is unparalleled. Using low and aggressive pricing, utilizing specials offered by
vendors and wholesalers, offering the convenience of discovering a wide range of
unique grocery items, and making a commitment to healthy living is key to attracting
and keeping a wide spectrum of customers — from hip to conventional, from the
affluent to the working class to the low- or fixed income families, from professionals and
the trades to students and retirees.
Equally important, College Terrace Market will provide small-scale organic, natural, and
healthy food manufacturers and local farmers and growers sufficient shelf space
without the exorbitant real estate prices demanded by larger chains and corporate
stores. As a result, customers will have a greater choice while supporting their local
community of manufacturers and farmers. In addition, College Terrace Market will also
develop high-quality, organic, private-label products.
For the store and its vendors, it is providing the customer real food with real quality,
selection, and price. Vendor coordination and negotiation for product placement and
promotions are planned during the construction phase. Certain vendors offer additional
equipment units and racks for specific products, as well as a marketing coordination of
seasonal products and time events.
These promotional activities can and will be coordinated with a Grand Opening event.
Other larger vendors that provide a majority of the grocery items like Pitco and Unified
Grocers design product merchandising layouts, row by row, item by item, with our
Management team that best suits the clientele of the College Terrace Market. Other
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vendors like Harris Ranch Meat and Boars Head Deli provide promotional products to be
prepared and sampled on an ongoing basis during the opening period to ensure product
recognition and awareness is established. All vendors provide database information and
support for Point of Sale systems and inventory tracking which is coordinated during the
training of middle management and department supervisors for both system
understanding and product awareness.
Reaching out to the community to let them know that their demand for a full service
grocery store in the College Terrace Centre project has been met will not only act as
marketing for the store but overall mutually beneficial goodwill toward the project.
Through our cultivation of relationships with the local papers, networking with the
community neighborhood groups, and outreach to the Stanford community reiterating
that College Terrace Market is an independently owned and operated neighborhood
store, we will get high valued marketing and gain potential customers.
4.1

Marketing Strategy

Marketing and advertising will not be conventional in nature. Instead, it will be
comprised of word of mouth, in-store flyers, radio, strategically located billboards, and a
strong internet/website presence. Its campaign will be dynamic and combine both
brand image and a sense of merchandising urgency. Customers will shop the store
because College Terrace Market will provide a legitimate incentive to shop — providing
national brands and organic, natural, and healthy products at low prices.
Proximity to businesses creates an ease of shopping experience for employees traveling
home after work. Additionally, with parking available for small buses, local retirement
homes have expressed interest in busing their clientele to the site for shopping and the
Stanford Margarite (the free Stanford University shuttle) has agreed to add the project
to its daily schedule. Outreach to returning and new customers will be done through
social media, newspapers and local publications with announcements and traditional
advertised specials and sales. A strong focus will be placed on joint advertising with
suppliers and supplier specials/loss leaders will be utilized. There will also be an ongoing
outreach program to local neighborhood associations (College Terrace, Evergreen Park,
Green Acres, Old Palo Alto, Professorville, Research Park, Southgate, and Ventura).
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4.2

Competitive Advantages

College Terrace Market will enjoy several competitive advantages:








5.0

Low Rent
Landlords dedication, and requirement, to keeping a grocery operational on-site
Small footprint
Proximity to College Ave., Stanford, Yelp, and the College Terrace neighbors
New building & Facilities
High barriers to entry in Palo Alto. Prohibition of the construction of new grocery
stores larger than 20,000 Sf
Facing El Camino, exposure to 60,000 daily vehicle trips
2,000 SF of outdoor space
Mission and Purpose

Influenced by culinary visionaries, such as Alice Waters, COLLEGE TERRACE MARKET is
a return to basics — real food with real quality, selection, and price. It is an upper-end,
price-impact format that breaks the rules of both conventional and natural foods
grocery stores by lowering prices, supporting small-scale food manufacturers and local
farmers, and creating the ambience of a relaxed, interesting shopping environment
while operating as a well-organized business.
COLLEGE TERRACE MARKET WILL








Create, operate, and develop a sustainable basis for the Store,
Its employees and investors, the community, and the environment.
Sell a wide variety of organic, natural, and healthy groceries and other real food
and conventional items that fit the Store’s profile while continually developing
resources and better ways to offer the best possible prices.
Champion the cause for delicious, fresh, local, and seasonal meals and foods
Provide jobs to local employees, offer excellent products and services to
customers, and improve shopping options for local residents.
Operate on a sound financial basis of profitable growth and increased value
while creating career opportunities and financial rewards for the Store’s
employees.
Conduct its business in a consistent manner with honesty and integrity in all
matters with its employees, customers, suppliers, and the community in which
we live and work.
Identify the importance of people as individuals, and recognize that the
contribution of our employees is the cornerstone of the Store’s success/
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5.1

Personnel and Staffing Plan

The College Terrace Market will be managed by highly experienced individuals. In
addition to the years of know-how Miki brings, he is hiring knowledgeable and
passionate members of the team to manage key departments.
Any good neighborhood market will have a butcher that knows the neighbors as well as
they know the meats. Ed Costa is that man. Ed will bring 39 years of experience as a
meat cutter and butcher to the College Terrace Market. He is highly skilled in
processing and cutting all kinds of meats, including fish and poultry. He has extensive
customer service skills, and will bring a warm and friendly demeanor to his craft.
Managing the bakery will be Isabella Costa. Her 30 years of experience in the industry
include running the bakery and delis for osentino’s Market, Delizioso akery, and
Miki’s Farm Fresh Market in Palo !lto/ Isabella will bring a wide range of recipes and
consumer conscious products, integrating the feedback from the local community in her
menus.
Miki will also be bringing on board a Wine expert. This personnel is TBD.
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APPENDIX A
Vision Statement for the Market

COLLEGE TERRACE MARKET avows that good food should be a right, not a privilege.
COLLEGE TERRACE MARKET will create a large, joyous gathering attracting thousands
of cooks and eaters, producers and purveyors, grangers and growers, farmers and
ranchers, cheese makers and winemakers, bakers and beekeepers, fishermen and
foragers — all united by a passion for food and for a sustainable future.
COLLEGE TERRACE MARKET is helping foster a new food nation. The whole process of
thinking about food, deciding what to eat, shopping for the ingredients, and cooking and
eating a meal is the purest pleasure. It is too much fun to be reserved exclusively for
“foodies/” Indeed, cooking and shopping for food brings rhythm and meaning to our
lives. Daily cooking improves the economy of the kitchen. A garden brings life and
beauty to the table. There is enormous pleasure in cooking good food simply, and in
sharing the cooking and the eating with friends and family. Cooking creates a sense of
well being for yourself and the people you love, and brings beauty and meaning to
everyday life.
COLLEGE TERRACE MARKET will provide regular shopping routines that are pleasing,
efficient, and economical.
COLLEGE TERRACE MARKET is a price-driven, upper-end format, obtaining image
through merchandising and buying “right/”
COLLEGE TERRACE MARKET will encourage local and community participation for
the benefit of the Company, its employees and investors, the city of Palo Alto, and
the environment. The Company believes in the importance of economic growth and
profits in order for it to remain competitive, provide jobs, and preserve its financial
strength.
COLLEGE TERRACE MARKET will be a leader in the marketplace — never a follower.
COLLEGE TERRACE MARKET will quickly capitalize on market trends and growth, offer
innovative and dynamic merchandising, implement aggressive buying techniques, and
understand and faithfully serve its customer base.
COLLEGE TERRACE MARKET believes in astute management and well-trained
employees.
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COLLEGE TERRACE MARKET plays an essential role — acting as purchasing agent for the
consumer. By creating and operating a price-impact, upper-end grocery store, this
format will offer delicious, affordable, wholesome food that is organic, local, and
seasonal. Freshness is key. There is great pleasure in the beauty, smell, taste, and feel of
the ingredients. Touch conveys so much about freshness, ripeness, condition, and
texture. Vegetables and fruit just harvested have a vitality that one can see and taste
and smell. That is one of the arguments for buying locally produced food: the closer you
are to the source, the fresher the food is likely to be. That the food is organic is also
critical. It will taste the best because it will have been grown in healthy soil. The food we
eat is simply not wholesome if it contains harmful chemical residues. And by choosing to
buy food from farmers and ranchers who produce food organically, together we support
the people who are taking care of the environment and nurturing the soil.
COLLEGE TERRACE MARKET — real food with real quality, selection, and price.
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APPENDIX B

Management Team Biographies/Resumes

1. Miki Werness

2. Addison Wright

3. Christopher Iversen
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BIOGRAPHY OF MICHAEL S. WERNESS
For more than 50 years, Michael (“Miki”) Werness has been involved in and successful at every
aspect of the grocery business — from bagger to owner — and in every format — from
Conventional, Price Impact, and Warehouse to Crossover and Price-Impact/Upper-End stores.
Highly regarded by his peers as one of the best, most highly sought after and knowledgeable
grocers on the West Coast, he has been a consultant and advisor to several independent and
small-chain grocers. Over the years, Miki managed and trained thousands of employees ranging
from department heads, supervisors, buyers, head clerks, cashiers, produce, bulk foods, and
night crew to countless store directors, managers, and assistant managers.
Highlights
Developed and implemented the “rossover Format” — a blend of organic, natural, upperend gourmet groceries in a conventional grocery/price-impact supermarket — for the
Berkeley Bowl Marketplace. Sales more than doubled, from $650,000 to more than $1.4MM
weekly. Using that format, he reinvigorated the Monterey Market, increasing grocery sales
alone by more than 60%, from $11,000,000 to more than $18,000,000 annually. He then
reformatted and retooled Farmer Joe’s, where sales doubled in less than a year/
Opened the first Price-Impact supermarket in Phoenix, Arizona. While Director of Operations
at ooke’s Warehouse Foods, the standard bearer of Price-Impact stores in Arizona, Miki was
in charge of the day-to-day operations and more than 100 employees. Sales soared from
$650,000 to $1.2MM weekly.
Served as a District Manager of rentwood Market’s Pac ‘N’ Save Warehouse Foods,
alifornia’s first “Price-Impact” stores, where he developed, designed, opened, managed,
directed, supervised, and was responsible for two 83,000 square foot stores and one 57,000
square foot store, 600-plus employees, and which had combined gross sales in excess of
$2.2-million weekly. Further, he managed three store directors, three grocery managers, and
the meat, deli, bakery, and produce supervisors. Of note, he managed his first grocery store
for Brentwood Markets at the age of 27.
Experience
Mr. Werness has been responsible for the management, supervision, day-to-day operations,
sales, buying, merchandising, inventory control, payrolls, controls, accounting, quality, pricing,
store and product presentation, cleanliness, signage, implementing health requirements, and
employee hiring and training while designing and implementing numerous special projects,
negotiating with vendors and wholesale companies, and serving as the liaison between
community and store.
His passion for the business is unparalleled/ Miki’s skills and understanding in effectively
accommodating and working with corporate-and family-owned stores, with federal, state,
county, and local taxing authorities, negotiating with labor unions, dealing with various state
and local licensing boards, and city departments and officials is uncommon in the grocery
industry.
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BIOGRAPHY OF ADDISON WRIGHT
Addison Wright is a multiple, international award-winning Writer/Producer/Director. He
has more than three decades of hands-on experience that spans a wide range of
projects — from motion pictures, documentaries, and short films to direct-to-video and
television programming, internet/web content, music videos, commercials, PSAs, and
theater.
His diverse and extensive career is highlighted by:
1.
The proven ability to successfully complete unfinished or distressed productions
— delivering sixty-six (66) multi-million dollar motion picture and documentary
films during a ten-year period
2.
Adding more than 800 commercials, PSAs, and high-end music videos to his
resume in the last 18 years
3.
20 short films that have received critical acclaim and various awards, including
two (“Pirates” and “Whatever We Do”) receiving top-ten nominations for the
2002 Academy Awards
4.
The multiple international award-winning Los Angeles County Metropolitan
Transportation !uthority (“Metro”) rail safety campaign (“Hey Look, Listen Up,
Stay !live”) — spearheaded by nine bilingual PSAs — that has saved countless
lives, heightened public awareness, and educated millions
5.
Creating groundbreaking content and programming for Humana/RightSourceRx
during the last four years of which some has saved the company millions of
dollars in engineering and operating costs.
His keen perception, commanding knowledge, and fundamental skills help balance the
“show” (the intellectual, philosophical, and artistic progress) with the “biz” (fiscal
responsibility) — creating harmony between art and commerce. He is the calming force
in any production, or on any set.
He’s attached to three major motion pictures currently in development. “McFreedom”
(starring William Moseley, !vril Lavigne, Richard Dreyfuss, and Gary Oldman), “Untitled
Mary aker Eddy” (with Ed Elbert and Sarah Ryan lack producing) and “Rastaman”
(with “RZ!” directing)- and, a second $15-million “Masters Of Horror” television series/
Further, Addison is Head of Production for Mental Entertainment, which is a Los
Angeles-based commercial production company.
Mr. Wright is a free-lance Writer/Producer/Director, and a member of the Directors
Guild of America, Screen Actors Guild, and FIND.
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BIOGRAPHY OF CHRISTOPHER IVERSEN

hristopher (“hris”) Iversen brings a tremendous wealth of business experience,
from running a more than $1-billion in annual revenue operation for Medco (now
Express Scripts) to becoming a highly sought after consultant in the Prescription
Benefit Management arena, to now serving as CEO for a healthcare startup, Enscion
Corporation.
As the General Partner in Eagle Consulting Group, clients include healthcare giant
Humana and up-and-comer WelldyneRx.
While consulting for Silverlink Communications, he developed successful sales strategies
for their Pharmacy Benefit Manager clients, numerous in-house training programs at all
levels, and created and established multiple advancements and policies with the
company’s marketing department and operations/
With Lakewood Health Plan, Mr. Iversen secured venture capital funding for the
startup of operations.
At Express Scripts, he helped identify more than $23MM in annual payroll savings at
their Call Centers through productivity gains and automation of calls implementation.
For US BioServices, he redesigned and built a new dispensing process. Chris also
developed a unique workflow process model.
At ScriptPharmacy, while serving as Vice President of Operations, he cut $2MM-plus in
operating and labor expenses by improving production efficiencies, workflow planning,
and implementing policy changes. Further, Chris added over $20MM in revenue in
2004 through Refill Reminder initiative developed in partnership with Silverlink.
Previously, he worked for Mercedes Benz of North America and the FW
Woolworth Company.
Mr. Iversen has extensive experience in both existing and startup operations, and has
deep roots in both venture capital and bank financing.
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APPENDIX C

Key Staff Resumes

1. BUTCHER - Edmund J. Costa Jr.
2. BAKER – Isabella Costa
3. WINE – TBD
4. OTHERS – TBD
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APPENDIX D
Renderings
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APPENDIX E
Preliminary Floorplan
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APPENDIX F
Competitive Map
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EXHIBIT 6
College Terrace Market Parking Plan
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EXHIBIT 7
Excerpt From Sutti Associates Report

700 Airport Blvd., #260
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EXHIBIT 15
COMPARISON OF JJ&F WITH SUPERIOR
PHYSICAL LAYOUT OF COLLEGE TERRACE
MARKET
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This memo compares the physical layout with respect to parking,
site amenities, interior floor display and marketing features for the
JJ&F market and the proposed College CTM. Interior images, site
plans and photographic displays are set forth in Exhibits 8,9,10, &
11.
The CTM grocery area at 13,500 square feet is substantially
greater than that of JJ&F, which was only at 11,500 square feet.
Indoor sales floor area for CTM is 8,000 square feet while JJ&F
was less than 6,000 square feet.
JJ&F did not have an outdoor market while CTM will provide
2,400 square feet for attractive, inviting, outdoor food sales and
service. Both JJ&F and CTM have some areas dedicated to
storage and food preparation.
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CTM will provide 40 dedicated parking spaces compared with
twenty-five shared spaces for JJ&F. There will be fifteen bicycle
parking spaces on site for CTM compared to JJ&F, which had no
controlled bicycle parking spaces.
A major change for CTM and an important ARB influence on the
PC Zone, CTM provides a full El Camino frontage with highly
visible and attractive signage, JJ &F had no visible appearance to
El Camino with a windowless wall that was uninviting.
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For CTM there will be elevator access from the garage areas, to the
ground floor store, and there will be contemporary, highly
functioning entry retail doors on the ground floor. These positive
attributes were not provided by JJ&F.
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Simply stated: The CTM project provides a superior physical
condition with respect to size, sales floor area, ADA access, garage
access and predominance along El Camino as compared to JJ&F.
These improved features alone would allow CTM to proceed with
a building permit since it will have met or exceeded the conditions
of JJ&F.
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City Consultant, Sutti Associates:

After reviewing the information pr9vided
to the City-'s Consultant it is the opinion of
the Consultant If that the proposed store
layout-' marketing-' strategy-' management

team and advisors will create a store that
will be a benefit to the community of Palo
!

:

Alto and will be comparable; if not superior-'

I_:

' I
. I
'

,

I

:I I
!

:I
_J

:1
'

-j

in quality of products and services to JJ&F",,

EXHIBIT 8
Restrictive Covenant

RECORDING REQUESTED BY, AND
WHEN RECORDED, MAIL TO:
CITY OF PALO ALTO
City Hall, 8th Floor
250 Hamilton Avenue
Palo Alto, CA 94301
Attn: City Attorney
(Above Space For Recorder’s Use)
The undersigned declares that this document is recorded at the request of and for the benefit of the City of Palo Alto
and therefore is exempt from the payment of the recording fee pursuant to Government Code §6103 and 27383 and
from the payment of the Documentary Transfer Tax pursuant to Revenue and Taxation Code §11922.

RESTRICTIVE COVENANT
(PC ORDINANCE 5069)
This Restrictive Covenant (“Restrictive Covenant”) is made as of December __, 2014,
between COLLEGE TERRACE CENTRE LLC, a California limited liability company
(“Owner”), and the CITY OF PALO ALTO, a California municipal corporation (“City”). Owner
and City are collectively referred to herein as the “Parties,” and individually as a “Party.”
RECITALS
A.
Owner is the fee owner of certain real property located at 2100 El Camino Real in
the City of Palo Alto, County of Santa Clara, more particularly described on Exhibit A attached
hereto and incorporated herein (“Property”).
B.
On December 2, 2009, the City, acting by and through the City Council, approved
Ordinance No. 5069 (the “PC Ordinance”), amending Section 18.08.040 of the Palo Alto
Municipal Code to rezone the property to PC Planned Community 5069 and allow the
development of the Property as a mixed use project comprised of commercial, residential and
office, and related parking facilities (“College Terrace Centre”).
C.
In approving the PC Ordinance, City made the requisite finding that development
of the Property under the provisions of the PC Planned Community District would result in
public benefits not otherwise attainable by application of the regulations of general districts or
combining districts. Section 4(f)(1) identifies as a public benefit inherent to the development
project, provision of an 8,000 square foot neighborhood-serving grocery market.
D.
Section 4(b) of the PC Ordinance imposes, in relevant part, special limitations on
land uses including the following limitations with regard to the grocery store: (i) A grocery store,
with an area of at least 8,000 square feet, shall exist within the development for the useful life of
the improvement; (ii) The grocery store shall be a neighborhood service grocery store that
provides all the typical grocery store products and services of a neighborhood serving store such
313598535.4
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that it shall not become a convenience mart facility; (iii) The grocery tenant shall occupy and
begin operations prior to any office tenant occupancy; (iv) The grocery tenant, if it is a party
other than John Garcia (DBA JJ&F), shall be subject to the prior approval of the City and shall
not be withheld unless the City reasonably finds that such proposed grocery tenant is not likely to
be comparable in quality of products and service as JJ&F as it existed and operated on December
7, 2009; and (v) The grocery store space shall remain in continuous operation as a grocery store.
Section 4(b)(7) defines “continuous” to include “brief closure for ordinary business purposes.”
E.
On August 11, 2014, the City Council conducted a hearing to determine whether
the proposed replacement grocer met the PC Ordinance requirements. At that hearing the
Council continued the item and directed the Owner to provide further information on the tenant.
Subsequently, Owner modified its proposal and on December 1, 2014, the City Council
conducted a second hearing to consider whether the PC condition had been satisfied. At that
hearing, the Council rejected applicant’s replacement tenant but directed staff to come back with
a permit extension.
F.
As a condition precedent to the City’s approval of a replacement grocer tenant
other than John Garcia (the “Replacement Tenant”), City is requiring that Owner record this
Restrictive Covenant to ensure that a grocery store is located and continues to operate within
College Terrace Centre as expressly set forth in the PC Ordinance. Owner wishes to record this
Restrictive Covenant, subject to the terms and conditions set forth below.
COVENANT
NOW, THEREFORE, in consideration of the above recitals and the mutual covenants,
terms, conditions, and restrictions contained herein, Owner hereby declares as follows:
1.
Operation of a Grocery Store. During the term of this Restrictive Covenant, a
grocery store with an area of at least 8,000 square feet shall be in continuous operation within
College Terrace Centre for the useful life of the improvements specified in the PC Ordinance.
The grocery store shall be a neighborhood service grocery store that provides all the typical
grocery store products and services of a neighborhood serving store such that it shall not become
a convenience mart facility. For purposes of this Restrictive Covenant, and consistent with the
PC Ordinance, “continuous” operation includes any brief closure for ordinary business purposes.
2.
Penalty. In the event that the Replacement Tenant, and any subsequent tenant
thereafter, fully ceases business operations within College Terrace Centre and such cessation
continues for a period of time in excess of six (6) consecutive months or the applicable grocery
store tenant is not replaced with another grocery store tenant that begins business operations
within such 6-month period, the City shall have the right, but not the obligation, to levy a penalty
against Owner, or any successor owner of the Property, as the case may be, in the amount of
Two Thousand Dollars and 00/100s ($2,000.00) (the “Penalty”) for each day after each 6-month
period that a grocery store is not in operation within College Terrace Centre in accordance with
the terms of the PC Ordinance. Notwithstanding the foregoing or anything to the contrary set
forth in this Restrictive Covenant, the Penalty shall not be imposed and shall not become payable
if City or any other third party (not including Owner) challenges the legality of the PC
Ordinance or otherwise seeks to preclude, halt or interrupt the operation of a grocery store and
2

successfully obtains or secures a court order temporarily or permanently enjoining or otherwise
prohibiting the operation of a grocery store within College Terrace Centre.
3.
City Enforcement and Right to Inspect. Upon no less than two (2) business days’
prior written notice, City shall have the right to inspect grocery store operations once per year for
the sole purposes of confirming that (i) the Replacement Tenant, or any subsequent tenant, is
providing products and services typical of a neighborhood serving store such that it shall not
become a convenience mart facility and (ii) such products and services are comparable in quality
to those of JJ&F as it existed and operated on December 7, 2009. This provision shall not
preclude the City from conducting additional inspections based on a code enforcement
complaints.
4.
Reserved Rights. Owner reserves to itself, and to its members, managers, personal
representatives, heirs, successors, and assigns, all rights accruing from its ownership of the
Property, including the right to engage in all uses of the Property that are not expressly
prohibited or limited by, and are consistent with, the PC Ordinance and this Restrictive
Covenant, including the right to seek from the City modifications to, amendments to or
termination of the PC Ordinance.
5.
Term. This Restrictive Covenant shall be effective on the date on which it is
recorded and shall continue in full force until the earlier to occur of (i) termination of this
Restrictive Covenant by written agreement of Owner (or its successor or assign, as applicable)
and City or (ii) the operative provisions of the PC Ordinance are no longer in full force or effect.
6.
Notices. All notices required or permitted under this Restrictive Covenant shall
be in writing and shall be deemed to have been duly given if personally delivered or sent by
prepaid first class mail, addressed as follows:
If to Owner:

College Terrace Centre, LLC
388 Market Street, Suite 940
San Francisco, CA 94111
Attn: Brian Spiers

If to City:

City of Palo Alto
City Hall, 8th Floor
250 Hamilton Avenue
Palo Alto, CA 94301
Attn: City Attorney

7.
Applicable Law. This Restrictive Covenant shall be construed and enforced in
accordance with the laws of the State of California.
8.
Governing Law. This Restrictive Covenant shall be governed by the laws of the
State of California.
9.
Successors and Assigns. The provisions of this Restrictive Covenant shall be
binding upon and inure to the benefit of the successors and assigns of Owner and City,
respectively.
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10.
Amendment. This Restrictive Covenant may only be amended pursuant to a
written amendment, executed by Owner (or its successor or assign), consented to by City, and
recorded in the Office of the Recorder of Santa Clara County, California.
11.
Counterparts. This Restrictive Covenant may be executed in counterparts, each of
which shall be deemed an original and all of which, taken together, shall be deemed one and the
same instrument.
[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the Parties have entered into this Restrictive Covenant as of
the date first set forth above.
OWNER

CITY

COLLEGE TERRACE CENTRE LLC
a California Limited Liability Company

CITY OF PALO ALTO,
a California municipal corporation

By: Brian Spiers Development, LLC
a California Limited Liability Company
Its Manager

By: ______________________
City Manager

By: __________________________
Brian Spiers
Its:
Manager

Approved as to Form
By:
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City Attorney

STATE OF CALIFORNIA

)
) ss.
COUNTY OF SANTA CLARA)
On
, before me,
, a Notary Public, personally
appeared ______________, who proved to me on the basis of satisfactory evidence to be the
person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.
Signature
(SEAL)
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EXHIBIT A
LEGAL DESCRIPTION OF THE PROPERTY
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EXHIBIT 9
Original Lease

COMMERCIAL LEASE

Nov-a~br Z-~2013,

THIS COMMERCIAL LEASE (this "Lease") is made as of
by and
between COLLEGE TERRACE CENTRE LLC, a California limited liability company
(collectively, "Landlord"), and J & A FAMILY MARKETS, INC., a California corporation
("Tenant"). Landlord and Tenant are collectively referred to herein as the "Parties," and each
individually a "Party."

RECITALS
WHEREAS, Landlord owns the city block on which the Premises is to be located (the
"City Block"); and
WHEREAS, a portion of the City Block was previously leased and operated as a grocery
store for more than sixty (60) years; and
WHEREAS, Landlord has submitted an application to the City of Palo Alto for a PC
Zone for the City Block for the purposes of redeveloping the entire City Block (the
"Application"); and
· WHEREAS, the Council of the City of Palo Alto granted the Application and on January
11, 2010 passed Ordinance No. 5069 creating the PC Zone for the City Block (the
"Ordinance"); and
WHEREAS, the name of the new development of the City Block is College Terrace
Centre (the "Project"); and
WHEREAS, the Application and the Ordinance include a plan to locate a grocery store
(the "Grocery Store") with eight thousand (8,000) square feet of floor space on the Northwest
corner of 2180 El Camino Real, Palo Alto, CA, in a building (the "Building") located on a
portion of the City Block, along with an outdoor market of approximately two thousand (2,000)
square feet immediately adjacent thereto and approximately six hundred (600) square feet of dry
storage in the basement garage (collectively, the "Premises"); and
WHEREAS, Tenant desires to lease the Premises from Landlord for the purpose of
operating the Grocery Store upon completion of construction of the portion of the Project in
which the Premises will be located; and
WHEREAS, on the terms and conditions set forth in this Lease, Tenant hereby leases the
Premises from Landlord upon the terms and conditions stated herein.

AGREEMENT

f.
AGREEMENT. Landlord hereby leases the Premises to Tenant, and Tenant
hereby leases the Premises from Landlord, according to the terms of this Lease.
2.
PREMISES. The Premises shall comprise eight thousand (8,000) square feet of
interior space ("Interior Space"), approximately two thousand (2,000) square feet of outdoor
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space ("Outdoor Space") immediately adjacent thereto and approximately six hundred (600)
square feet of dry storage ("Storage Space") in the basement garage.
3.

TERM.

(a)
Term. The "Term" of this Lease shall be for a period of 20 years
commencing on the first day of the month following issuance of a Certificate of Occupancy by
the City of Palo Alto for the building in which the Premises are located (the "Commencement
Date") and expiring on the date that is 20 years later (the "Expiration Date").
(b)
Tenant shall have the right to extend the Term for 10 years by delivery of
written notice ("Extension Notice") to Landlord no less than six (6) months and no more than
twelve (12) months before the existing Expiration Date. If Tenant timely delivers the Extension
Notice, and provided that no default exists, or shall occur with the giving of notice or the passage
of time or both, the Expiration Date shall so be extended and the Expiration Date shall be the
Expiration Date as extended by the Extension Notice.
(c)
Possession. If Landlord fails to deliver possession of the Premises by the
Commencement Date, Landlord shall not be liable for any damages resulting from that failure,
nor shall that failure cause a termination of this Lease or Tenant's obligations under this Lease or
extend the Term of this Lease except as otherwise provided in this Lease or agreed to in writing
between Landlord and Tenant.
4.

RENT.

(a)
Base Monthly Rent. Commencing on the first day of the first full calendar
month following the Commencement Date (or on the Commencement Date if it is the first day of
a calendar month) and continuing throughout the Term on the first day of each succeeding
calendar month, Tenant shall pay Landlord base monthly rent in the amount as set forth below in
this Subparagraph (the "Base Monthly Rent"). Base Monthly Rent shall be paid in advance in
lawful money of the United States at the address specified for Landlord in Paragraph 27(f),
below (or such other place as Landlord designates) without demand, abatement, counterclaim,
deduction or offset. If the Commencement Date occurs on a day other than the first day of a
calendar month, or if this Lease expires or sooner terminates on a day other than the last day of a
calendar month, then the Base Monthly Rent for the fractional month shall be prorated on a daily
basis. The Base Monthly Rent shall be increased during the Extension Term as set forth above.
(i)
The Base Monthly Rental shall be as set forth in Attachment A-2,
attached hereto and incorporated herein by this reference.
(ii)
"Triple net" means that Tenant will be responsible for payment of
property taxes, insurance and utilities with respect to the Premises. Utilities (with the possible
exception of water, which Landlord may not be able to separately meter) will be separately
metered. Tenant will maintain all of its equipment, including but not limited to the heating,
ventilating, air conditioning ("HV AC") systems.
(iii)
Notwithstanding the provisions in Section (i), during the first,
second and third months of the Term, Base Monthly Rent will be waived completely and, during
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the fourth, fifth and sixth months of the Term, Base Monthly Rent will be reduced by fifty
percent (50% ).
(iv)
During the Term, the Base Monthly for each respective element of
the Premises (i.e., the Indoor Space, the Outdoor Space and the Storage Space) will increase,
every five (5) years, by the amount of increase, if any, in the San Francisco-San Jose-Oakland
CPI Index over the previous five (5)-year period.
(b)
Prepaid Rent. Tenant shall, upon execution of this Lease, pay to Landlord
the first month's rent as prepayment ofrent for credit against the first payment of Base Monthly
Rent due hereunder.
(c)
Additional Rent. In addition to all Base Monthly Rent, Tenant agrees to
pay all Additional Rent as and when provided in this Lease. "Additional Rent" shall mean any
and all monetary obligations of Tenant under this Lease other than the obligation to pay Base
Monthly Rent. As Additional Rent hereunder, Tenant shall pay to Landlord and/or those third
parties designated in this Lease to receive Additional Rent from Tenant, all charges and other
amounts due under this Lease including, without limitation, Tenant's obligation to pay (1)
certain costs and expenses as provided in Paragraphs 6(b), 8(a) and 24(f), below; (2) the cost of
all utilities and services as provided in Paragraph 7, below; (3) all late charges and interest due
Landlord under this Lease; and (4) any and all other charges due Landlord under this Lease.
(d)
Late Charges. Tenant hereby acknowledges that late payment to Landlord
of any installment of Base Monthly Rent or any item of Additional Rent shall cause Landlord to
incur costs not contemplated by this Lease, the exact amount of which will be extremely difficult
to ascertain. Such costs include, but are not limited to, processing and accounting charges, and
late charges which may be imposed on Landlord by the terms of any ground lease, underlying
lease, mortgage or trust deed affecting the premises. Accordingly, if during the Term hereof any
installment of Base Monthly Rent or item of Additional Rent is not received by Landlord within
three (3) days of its due date, Tenant shall pay Landlord a late charge equal to five percent (5%)
of such overdue amount. The parties agree that such late charge represents a fair and reasonable
estimate of the costs Landlord will incur by reason of a late payment by Tenant. Acceptance of
such late charge by Landlord shall in no event constitute a waiver by Landlord of Tenant's
default with respect to such overdue amount, nor prevent Landlord from exercising any of its
rights or remedies granted under this Lease or otherwise available to Landlord.
(e)
Interest on Past-Due Obligations. Any monetary payment due Landlord
hereunder, other than late charges, not received by Landlord within ten (10) days following the
date when due, shall bear interest from the date due at the lesser of (i) the "prime rate" (also
know as the "reference rate") being charged by Bank of America at that time plus four percent
(4%) per annum or (ii) the maximum, non-usurious rate allowed by law.
(f)
Guaranty. The obligations of Tenant under this Lease shall be guaranteed
by JAMES SMAILEY, an individual ("Guarantor"), pursuant to a Guaranty in the form of
Exhibit C (the "Guaranty").
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5.

ACCEPTANCE OF THE PREMISES.
(a)

Acceptance; "AS-IS"; Waivers.

(i)
Tenant acknowledges that it is familiar with the condition of the
Premises and the Common Area and that it has had the opportunity to inspect the Premises and
the Common Area to its complete satisfaction (including, but not limited to, the electrical
systems, if any, security, applicable environmental conditions and requirements, applicable
seismic and earthquake conditions and requirements, and compliance with applicable zoning and
other Applicable Laws, defined below in Paragraph 10), and has either done so, or has
voluntarily elected not to do so, thereby voluntarily and knowingly assuming the risk of adverse
conditions or other defects in or about the Premises, the Common Area, and other portions of the
Project. Subject to Landlord's obligations under Subparagraph (d) below, Tenant hereby accepts
the Premises and Common Area in their "AS-IS" condition and "AS-IS" state of repair, inclusive
of all faults and defects, whether known or unknown, latent or patent, or foreseeable or
unforeseeable. Tenant hereby fully and forever waives, and Landlord hereby fully and forever
disclaims, all warranties of whatever type or kind with respect to the Premises and the Common
Area, whether express, implied or otherwise including, without limitation, those of fitness for a
particular purpose, tenantability, habitability or use.
(ii)
Tenant hereby waives, releases and relinquishes any and all rights,
claims and causes of action which Tenant may now have or may hereafter be entitled to assert
against Landlord, whether known or unknown, (a) with respect to the environmental condition of
the Premises and the soil, air and groundwater thereof, including, without limitation, any and all
rights, claims and causes of action arising under or with respect to the California Health and
Safety Code, Title 42 of the United States Code Section 9601 et, seq., the federal and state
Occupational Health &.Safety Acts, and common law tort theories, and/or (b) arising out of the
use, generation, handling, exposure of others to, disposal or release of Hazardous Materials by
Tenant or any Tenant Party (defined below) on, in, or about the Premises. With respect to the
foregoing releases and waivers, Tenant expressly waives the benefits of Civil Code Section
1542, which reads as follows:
"A general release does not extend to claims which the creditor does not know or
suspect to exist in his favor at the time of executing the release, which if known
by him must have materially affected his settlement with the debtor"
and any similar statute or common law that would render a waiver of unknown claims
unenforceable.
6.

PROPERTY TAXES.
(a)

Definitions.

( 1)
As used herein, the term "Real Property Taxes" shall
include any form of real estate tax or assessment, general, special, ordinary or extraordinary, and
any license fee, commercial rental tax, improvement bond or bonds, levy or tax (other than
inheritance, personal income or estate taxes) imposed upon the Project or any part thereof by any
authority having the direct or indirect power to tax, including any city, state or federal
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government, or any school, agricultural, sanitary, fire, street, drainage, or other improvement
district thereof, levied against any legal or equitable interest of Landlord in the Project or any
part thereof, Landlord's right to rent or other income therefrom, and/or Landlord's business of
leasing the Premises. Real Property Taxes shall also include any tax, fee, levy, assessment or
charge, or any increase therein, imposed by reason of events occurring, or changes in Applicable
Laws taking effect, during the Term of this Lease, including but not limited to a change in the
ownership of the Project or any part thereof, the execution of this Lease, or any modification,
amendment or transfer thereof, and whether or not contemplated by the parties.
Payment of Real Property Taxes. Tenant shall pay the Real Property
(b)
Taxes applicable to the Project. Notwithstanding the foregoing, Tenant shall pay, within fifteen
(15) days after demand from Landlord, any part of the Real Property Taxes assessed against the
Project by reason of Alterations or Trade Fixtures placed in or on the Premises by Tenant or at
Tenant's request.
(c)
Joint Assessment. If the Project is not separately assessed, Real Property
Taxes allocated to the Project shall be an equitable proportion of the Real Property Taxes for all
of the land and improvements included within the tax parcel(s) assessed, such proportion to be
determined by Landlord from the respective valuations assigned in the assessor's work sheets or
such other information as may be reasonably available. Landlord's reasonable determination
thereof, in good faith shall be conclusive.
(d)
Tenant's Property Taxes. Tenant shall pay prior to delinquency all taxes,
charges and assessments assessed against or levied upon: all furniture and other personal
property of Tenant within the Premises, all Alterations, and all Trade Fixtures. When possible,
Tenant shall cause all such items to be assessed and billed separately from the real property of
the Landlord. If any of such items shall be assessed with Landlord's real property, Tenant shall
pay Landlord the taxes attributable to Tenant's property within ten (10) days after receipt of a
written statement setting forth the taxes applicable to Tenant's property.
7.
UTILITIES. Tenant shall pay, prior to delinquency, all charges for water, gas,
electricity, light, heat, telephone, power, waste pickup, sewer services, and other utilities and
communications services furnished to or otherwise used by Tenant on or about the Premises,
whether or not the services are billed directly to Tenant, including, without limitation, any
connection or hook-up fees and any penalties for discontinued or interrupted service. Tenant
shall also procure, or cause to be procured, without cost to Landlord, any and all necessary
permits, licenses, or other authorizations required for the lawful and proper installation and
maintenance upon the Premises of wires, pipes, conduits, tubes, and other equipment and
appliances for use in supplying any utilities or communications services to and upon the
Premises. Landlord, upon request of Tenant, and at the sole expense and liability of Tenant,
shall join with Tenant in any application reasonably required for obtaining or continuing any of
the services.
8.

INSURANCE.

(a)
Payment of Premium Increases. As used herein, the term "Landlord's
Insurance Cost" is defined as the actual cost of the insurance required to be carried by Landlord
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pursuant to Subparagraphs (b) and (e ), below, calculated on an annual basis. Tenant shall be
responsible for all costs associated with such insurance obtained by Landlord hereunder;
provided, however, in the event that Tenant's particular use of the Premises, or Alterations or
Trade Fixtures causes such premiums to be increased, Tenant shall pay such increase of the
premiums.
(b)
Property Insurance - Building. Landlord shall obtain and keep in force
during the Term of this Lease a policy of policies in the name of Landlord, with loss payable to
Landlord and to any Lender(s) (defined below) insuring against physical loss or damage to the
Building. Such insurance shall be the amount required by any Lender(s), but in no event more
than the commercially reasonable and available insurable value thereof if by reason of the unique
nature or age of the Building such latter amount is less than full replacement cost. If the
coverage is available and commercially appropriate, Landlord's policy or policies of casualty
insurance shall insure against all risks of direct physical loss or damage (except the perils of
flood and/or earthquake, unless required by Lender(s) or Landlord), including coverage for any
additional costs resulting from debris removal and reasonable amounts of coverage for the
enforcement of any ordinance or law regulating the reconstruction or replacement of any
undamaged sections or the Building required to be demo1ished or removed by reason of the
enforcement of any building zoning or safety or land use laws as the result of a covered loss, but
not including plate glass insurance. Said policy or policies of casualty insurance shall also
contain an agreed valuation provision in lieu of any co-insurance clause and inflation guard
protection causing an increase in the annual property insurance coverage amount by a factor of
not less than the adjusted U.S. Department of Labor Consumer Price Index for all Urban
Consumers for the city nearest to where the Premises are located. All of Tenant's furniture and
other personal property, all Alterations, and all Trade Fixtures shall be insured by Tenant
pursuant to Subparagraph (c), below.
(c)
Property Insurance - Tenant. Subject to the requirements of Subparagraph
(f), below, Tenant at its sole cost shall either by separate policy or, at Landlord's option, by
endorsement to a policy already carried, maintain insurance coverage on all of Tenant's furniture
and other personal property, Trade Fixtures and Alterations in or on the Premises similar in
coverage to that carried by Landlord as the insuring party under Subparagraph (b ), above. Such
insurance shall be full replacement cost coverage with a deductible not to exceed One Thousand
Dollars ($1,000) per occurrence. The proceeds from any such insurance shall be used by Tenant
solely for the replacement of furniture and other personal property located on the Premises and
for the repair and restoration of Trade Fixtures and Alterations. Upon request from Landlord,
Tenant shall provide Landlord with written evidence that such insurance is in full force and
effect.
(d)
Liability Insurance - Tenant. Tenant shall obtain and keep in force during
the Term of this Lease a commercial general liability policy of insurance protecting Tenant,
Landlord and any Lender(s) whose names have been provided to Tenant in writing (as additional
insureds) from claims or damages for bodily injury (including death), personal injury, and
property damage based upon, involving or arising out of (a) any occurrence on the Premises, (b)
any act or omission of Tenant, any subtenant of Tenant, or any of their respective invitees,
agents, servants, contractors, or employees anywhere on the Premises, the Common Area, or
Project, (c) the business operated by Tenant and by any subtenant of Tenant on the Premises, or
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(d) the contractual liability of Tenant to Landlord pursuant to the indemnification provisions of
Paragraphs 10(d)(7) and 20(a), below (jncluding deletion of the contractual liability exclusion for
personal injury). Such insurance shall be on an occurrence basis providing single limit coverage
in an amount not less than Three Million Dollars ($3,000,000) per occurrence with an
"Additional Insured-Mangers or Landlords of Premises" endorsement and contain the
"Amendment of the Pollution Exclusion" endorsement for damage caused by heat, smoke or
fumes from a hostile fire. The policy shall not contain any intra-insured exclusions as between
insured persons or organizations, but shall include coverage for liability assumed under this
Lease as an "insured contract" for the performance of Tenant's indemnity obligations under this
Lease. The limits of said insurance required 'by this Lease or as carried by Tenant shall not,
however, limit the liability of Tenant nor relieve Tenant of any obligation under this Lease. All
insurance to be carried by Tenant shall be primary to and not contributory with any similar
insurance carried by Landlord, whose insurance shall be considered excess insurance only.
The liability policy shall contain an endorsement (ISO Form 20-26) naming Landlord, its
members, and shareholders (as applicable) and any Lender(s) as additional insureds, and shall
provide that the insurance carrier shall have the duty to defend and/or settle any legal proceeding
filed against Landlord seeking damages based upon personal injury, bodily injury or property
damage liability even if any of the allegations of such legal proceedings are groundless, false or
fraudulent. In addition, Tenant's liability insurance policies shall be endorsed as needed to
provide cross liability coverage for Tenant, Landlord and any lender of Landlord and shall
provide for severability of interest.
Liability Insurance - Landlord. Landlord shall also maintain liability
(e)
insurance similar to the liability insurance described in Subparagraph (d), above, in addition to
and not in lieu of, the insurance required to be maintained by Tenant. Tenant shall not be named
as an additional insured therein.
Worker's Compensation - Tenant. Tenant shall carry and maintain during
· the entire Term hereof, at Tenant's sole cost and expense, a policy or policies of worker's
compensation insurance as required by Applicable Laws. Such policy or policies shall contain
waivers of subrogation in favor of Landlord.
(f)

(g)
Business Income and Extra Expense Coverage. Tenant shall carry and
maintain during the entire Term hereof, at Tenant's sole cost and expense, keep in full force and
effect, a policy or policies of business income/business interruption insurance and extra expense
coverage (collectively, "Business Income Insurance") with coverage that will reimburse Tenant
for all direct and indirect loss of income and changes and costs incurred arising out of all named
perils insured against by Tenant's policies of property insurance, including prevention of, or
denial of use of or access to, all or part of the Premises or Building as a result of those named
perils. The Business Income Insurance coverage must provide coverage for no less than twelve
( 12) months of the loss of income, charges and costs contemplated under this Lease.
(h)
Other Matters. All insurance required of Tenant under this Paragraph 8
and all renewals of it shall be issued by companies authorized to transact business in the State of
California, and rated at least A, VIII, or such other rating as may be required by Lender(s), as set
forth in the most current issue of Best's Insurance Guide. All insurance policies shall be subject
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to approval by Landlord and any Lender(s) as to form and substance; shall expressly provide that
the policies will not be canceled or altered without thirty (30) days' prior written notice to
Landlord and any Lender(s), in the case of "all-risk" coverage insurance, and to Landlord, in the
case of general liability insurance; and shall, to the extent obtainable, provide that no act or
omission of Tenant which would otherwise result in forfeiture or reduction of the insurance will
affect or limit the obligation of the insurance company to pay the amount of any Joss sustained.
(i)
Additional Insureds. All policies of liability insurance that Tenant is
obligated to maintain according to this Lease (other than any policy of workmen's compensation
insurance) shall name Landlord and such other persons as Landlord specifies from time to time
as additional insureds (including any Lender(s)). Original or copies of original policies (together
with copies of the endorsements naming Landlord, and any others specified by Landlord, as
additional insureds) and evidence of the payment of all premiums of such policies shall be
delivered to Landlord prior to Tenant's occupancy of the Premises and from time to time at least
thirty (30) days prior to the expiration of the term of each policy. All public liability, property
damage liability, and casualty policies maintained by Tenant shall be written as primary policies,
not contributing with and not in excess of coverage that Landlord may carry. No insurance
required to be maintained by Tenant under this Paragraph 8 shall be subject to any deductible
without Landlord's prior written consent.
G)
Waiver of Subrogation. In addition to the waiver of subrogation contained
in Paragraph 8(f), above, Tenant hereby waives its rights and the subrogation rights of its insurer
against Landlord and any other tenants of the Project, as well as their respective members,
officers, employees, agents, authorized representatives and invitees, with respect to any claims
including, but not limited to, claims for injury to any persons, and/or damage to the Premises
and/or any furniture, personal property, Trade Fixtures, and/or Alterations in or to the Premises,
which are caused by or result from (a) risks or damages required to be insured against by Tenant
under a policy of property insurance under this Lease, or (b) risks and damages which are in fact
insured against by one or more property insurance policies maintained by Tenant from time to
time. It is the intent of Landlord that with respect to any loss from a named peril required to be
covered under a policy of property insurance, Tenant will look solely to its insurance companies
for recovery. Tenant shall obtain for Landlord from Tenant's insurers under each policy required
of Tenant under this Lease a waiver of all rights of subrogation which such insurers of Tenant
might otherwise have against Landlord (and such waiver may be included in a certificate of
insurance from the insurer).
(k)
Adequacy of Insurance. Landlord makes no representation or warranty to
Tenant that the amount of insurance to be carried by Tenant under the terms of this Lease is
adequate to fully protect Tenant's interests. Tenant acknowledges that Landlord shall not, by the
fact of approving, disapproving, waiving, accepting, or obtaining any insurance, insure any
liability for or with respect to the amount of insurance carried, the form or legal sufficiency of
such insurance, the solvency of any insurance companies or the payment or defense of any
lawsuit in connection with such insurance coverage, and Tenant hereby expressly assumes full
responsibility therefor and all liability, if any, with respect thereto.
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9.

USE.

(a)
Permitted Use. The Premises shall be used for a full service grocery store,
storage areas and office and administrative purposes and for no other use or purpose.
(b)
Restrictions on Use. Tenant shall not do or permit any act that could: (1)
cause any structural damage to the Premises or any other part of the Project; (2) cause any other
damage to any part of the Premises, except to the extent reasonably necessary for the installation
of trade fixtures, equipment, machinery, or the construction of Alterations approved in writing in
advance by Landlord, provided such damage is promptly repaired by Tenant; (3) materially
damage the Premises or any other part of the Project; (4) impair the efficient operation of the
Premises' or Building's heating, ventilation, or air conditioning systems, if any; (5) overload or
otherwise place an undue strain on the Premises' or Building's electrical and mechanical
systems; or (6) damage, overload, or corrode the Premises' or Building's sanitary sewer system.
(c)

Further Restrictions.

(1)
Tenant shall not install or attach anything in the Premises in
excess of the load limits established by Landlord for the Premises. Tenant shall contain and
dispose of all dust, fumes, or waste products generated by Tenant's use of the Premises so as to
avoid: (i) fire or health hazards, (ii) damage to the Project, or (iii) any violation of Applicable
Laws.

(2)
Except as may be approved by Landlord in advance in
writing, Tenant shall not change the exterior of the Building or install any equipment, machinery,
or antennas on or make any penetrations of, the exterior or roof of the Building. Tenant shall not
commit, or suffer to be committed, any waste or nuisance in or about the Premises and shall keep
the Premises or Common Area in a neat, clean, attractive and orderly condition, free of any
waste or nuisances. Tenant shall not conduct on any part of the Premises or Project, any sale of
any kind, including but not limited to any public or private auction, going out-of-business sale,
distress sale, or other liquidation sale.
10.

USE RESTRICTIONS; COMPLIANCE; ENVIRONMENT AL MATTERS.

(a)
Restrictions on Use. Tenant shall not use or occupy, or permit any part of
the Premises to be used or occupied: ( 1) in violation of any federal, state or local law, ordinance,
order, rule, regulation, permit, license, certificate of occupancy, or other governmental
requirement now or hereafter in effect (collectively, "Applicable Laws") or any covenants,
conditions, or restrictions affecting the Project or any part thereof (collectively, "CC&Rs"); (2)
for any disreputable business or purpose; or (3) in any manner or for any business or purpose that
creates risks of fire or other hazards, or that would in any way violate, suspend, void, or increase
the rate of fire or liability or any other insurance of any kind at any time carried by Landlord
upon all or any part of the Premises, the Building, or its contents.
(b)
Compliance. Tenant shall comply with all CC&Rs and all Applicable
Laws relating to the use, condition, or occupancy of the Premises or the conduct of Tenant's
business (including workplace safety and the employment of Tenant's employers), and all rules,
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orders, regulations, and requirements of the board of fire underwriters or insurance service
office, or any other similar body, having jurisdiction over the Project or any part thereof.
(c)
Legally Required Alterations. Tenant shall pay the entire expense of any
and all alterations as may be needed to conform the Premises to all Applicable Laws (including
without limitation the Americans with Disabilities Act and Title 24 of the Code of California
Regulations) governing the use or occupancy of the Premises including, without limitation, any
and all alterations to the Premises that may be required under any Applicable Laws relating to
accessibility or usability of, to, or within the Premises by disabled persons.
(d)

Tenant's Obligations with Respect to Environmental Requirements.

Without limiting Tenant's obligations underSubparagraphs
(a) and (b), above, Tenant shall comply with and shall cause the Premises to comply with, all
Applicable Laws relating to (i) human health or safety, (ii) workplace safety, (iii) industrial
hygiene, or (iv) the use, generation, handling, manufacture, installation, maintenance, disposal,
transportation, storage, spill, or release of Hazardous Materials by Tenant or any Tenant Party,
all as amended and modified from time to time (collectively, "Environmental Requirements").
The foregoing obligation shall not negate Landlord's obligation under Paragraph lO(e), below.
Tenant shall cause all governmental permits and other approvals relating to the use or operation
of the Premises by Tenant required by applicable Environmental Requirements or any other
Applicable Laws to at all times remain in effect, and Tenant shall at all times comply with such
permits and other approvals. "Reportable Use" shall mean (i) the installation or use of any
above or below ground storage tank, (ii) the release, generation, possession, storage, handling,
use, transportation, or disposal of any Hazardous Materials that requires a permit from, or with
respect to which a report, notice, registration or business plan is required to be filed with, any
governmental authority, or (iii) the presence in, on or about the Premises of any Hazardous
Materials with respect to which any Environmental Requirements or other Applicable Laws
require that a notice be given to persons entering or occupying the Premises, the Project, or
neighboring properties.
(1)

(2)
Tenant shall not, nor allow any Tenant Party to, release,
use, generate, manufacture, store, transport, or dispose of any Hazardous Materials on, under, or
about the Premises. Notwithstanding the foregoing, Tenant may use on the Premises, without
Landlord's prior consent, but only upon written notice to Landlord and in compliance with all
Environmental Requirements and other Applicable Laws, any ordinary and customary materials
reasonably required for use by Tenant in the normal course of the permitted use described in
Paragraph 9(a), above, and further, only so long as such use is not a Reportable Use and does not
expose the Premises or any other portion of the Project or neighboring properties to any
meaningful risk of contamination or damage or expose Landlord to any liability therefor. In
addition, Landlord may (but without any obligation to do so) condition its consent to any
Reportable Use of any Hazardous Materials by Tenant upon Tenant's giving Landlord such
additional assurances as Landlord deems necessary to protect itself, the public, the Premises, the
Project, and the environment against damage, contamination or injury and/or liability therefor,
including but not limited to the installation (and, at Landlord's option, removal on or before
Lease expiration or earlier termination) of reasonably necessary protective modifications to the
Premises (such as concrete encasement) and/or the deposit of an additional security deposit.
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(3)
If Tenant knows, or has reasonable cause to believe, that
any Hazardous Materials have been introduced upon the Premises or any other portion of the
Project b.y Tenant or a Tenant Party (other than as may have been previously consented to by
Landlord), Tenant shall immediately give Landlord written notice thereof, together with a copy
of any statement, report, notice, registration, application, permit, business plan, license, claim,
action, or proceeding, given to, or received from, any governmental authority or private party
concerning such Hazardous Materials including, but not limited to, all such documents as may be
involved in any Reportable Use involving the Premises. Landlord's receipt of any notice,
documents or other information from Tenant as provided above in this Subparagraph shall not
create any obligation on the part of Landlord to respond in any way to such notice, documents or
information or the conditions described therein.
(4)
Tenant shall immediately notify Landlord and provide
copies upon receipt of all written complaints, claims, citations, demands, inquiries, reports, or
notices relating to the condition of the Premises or compliance with Environmental
Requirements (provided, however, that Landlord's receipt of any of the foregoing shall in no
way create or impose any duty or obligation upon Landlord to respond thereto). Tenant shall
promptly cure and have dismissed with prejudice any of those actions and proceedings to the
satisfaction of Landlord.
(5)
Landlord, its agents, employees, contractors and designated
representatives, and the holders of any mortgages, deeds of trust or ground leases on the
Premises ("Lender(s)") shall have the right, but not the obligation, to enter the Premises at any
time in the case of an emergency, and otherwise at reasonable times, for the purpose of
inspecting the condition of the Premises and for verifying compliance by Tenant with this Lease
(including compliance with Environmental Requirements) and Landlord shall be entitled to
employ experts and/or consultants in connection therewith to advise Landlord with respect to
Tenant's activities, including but not limited to Tenant's installation, operation, use, monitoring,
maintenance, or removal of any Hazardous Materials on or from the Premises. The costs and
expenses of any such inspections shall be paid by the party requesting same, unless a default or
breach of this Lease by Tenant or a violation of Environmental Requirements or a contamination,
caused or materially contributed to by Tenant or a Tenant Party, is found to exist or to be
imminent, or unless the inspection is requested or ordered by a governmental authority as the
result of any such existing or imminent violation or contamination, and in each such case, Tenant
shall upon demand reimburse Landlord, or Landlord's Lender(s), as the case may be, for the
costs and expenses of such inspections.
If Tenant breaches any of its wainnties, representations,
(6)
and covenants under this Paragraph 10, Landlord may cause the removal from the Premises (or
other cleanup acceptable to Landlord) of any Hazardous Materials which relate to or are the
subject of such breach. The costs of Hazardous Materials removal, remediation, and other
response (including, without limitation, transportation and storage costs) shall be deemed
covered by the indemnity in Subparagraph (d)(7), below, whether or not a court has ordered the
cleanup, and those costs shall become due and payable on demand by Landlord. Tenant shall
give Landlord, its agents, contractors, and employees access to the Premises to remove or
otherwise clean up any Hazardous Materials. Landlord, however, has no obligation whatsoever
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to remove, clean up, or otherwise respond to any Hazardous Materials, and this Lease shall not
be construed as creating any such obligation.
(7)
Tenant agrees to indemnify, defend (with counsel
reasonably acceptable to Landlord and at Tenant's sole cost), and hold Landlord and Landlord's
members, affiliates, employees, agents, successors and assigns free and harmless from and
against all losses, liabilities, obligations, penalties, claims, litigation, orders, demands, defenses,
costs, judgments, suits, proceedings, damages (including consequential damages), disbursements,
losses, or expenses of any kind (including attorneys' and experts' fees and expenses and fees and
expenses incurred in investigating, defending, or prosecuting any litigation, claim, or
proceeding) that may at any time be imposed upon, incun-ed by, or asserted or awarded against
Landlord or any of them in connection with or arising from or out of:
a.
any Hazardous Materials (whether or not the use
thereof has been consented to by Landlord) in, under, or affecting all or any part of the Premises
or Project, the presence of which is attributable, in whole or in part, to any act or omission of
Tenant or any of its officers, directors, members, employees, agents, contractors, visitors,
customers, shippers, suppliers, invitees, licensees, subtenants, or other persons entering the
Premises under the express or implied invitation of Tenant (collectively, "Tenant Parties");
b.
any misrepresentation, inaccuracy, or breach of any
warranty, covenant, or agreement contained or referred to in this Paragraph 10;
c.
any violation or claim of violation by Tenant or any
Tenant Party of any Environmental Requirement; or
d.
the imposition of any lien for the recovery of any
costs for environmental cleanup or other response costs relating to the release or threatened
release of Hazardous Materials by Tenant or any Tenant Party.
This indemnification is the personal obligation of Tenant and shall survive the expiration
or sooner termination of this Lease. Tenant, its successors, and assigns waive, release, and agree
not to make any claim or bring any cost recovery action against Landlord under the
Comprehensive Environmental Response, Compensation and Liability Act, as amended and
reauthorized to date (42 U.S.C. § 9601 et seq.), or any state equivalent or any similar law now
existing or enacted after this date. To the extent that Landlord is strictly liable under any such
law, regulation, ordinance, or requirement, Tenant's obligation to Landlord under this indemnity
shall also be without regard to fault on the part of Tenant with respect to the violation or
condition that results in liability to Landlord.
(8)
"Hazardous Materials" means any product, substance,
chemical, material or waste whose presence, nature, quantity and/or intensity or existence, use,
manufacture, disposal, transportation, spill, release, or effect, either by itself or in combination
with other materials, is ci ther (i) potentially injurious or harmful to the public health, safety or
welfare, the Premises, any other portion of the Project, or the environment (including, without
limitation, any soil, air, or groundwater on, in, under, above or about the Project); (ii) regulated
or monitored by any governmental authority; or (iii) a basis for potential liability of Landlord to
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any governmental agency, private party, or other third party under any applicable statute,
regulation, code, ordinance or common law theory. Without limiting the scope or generality of
the forgoing, Hazardous Materials shall include, but not be limited to, petroleum hydrocarbons,
gasoline, crude oil or any products or by products thereof.
11.

ASSIGNMENT AND SUBLETTING

(a)
Restrictions on Transfer. The terms and conditions in this Lease were
offered solely to Tenant as an inducement to lease the Premises. Landlord would not necessarily
lease the Premises to another Tenant on such favorable terms and conditions, it being understood
that Landlord is specifically relying on the identity of Tenant in agreeing to the terms and
conditions in this Lease. Tenant acknowledges that the lease terms and conditions are for
Tenant's benefit only so long as Tenant operates the business allowed by this Lease, and that
Tenant is not entering into this Lease for any other purpose, such as the recognition of a
leasehold value that it could later sell. It is understood and agreed that any value, upon the early
termination of Tenant's occupancy of the Premises, shall revert to Landlord, either by
termination of this Lease or as a condition of assignment or subletting, as provided in this
Paragraph 11. But for the previously stated reasons, Landlord would not enter into this Lease.
Therefore, without the express prior written consent of Landlord, which may withheld for any
reason whatsoever, Tenant shall not voluntarily, involuntarily, or by operation of law: (1) sublet
all or any part of the Premises or allow it to be sublet, occupied, or used by any person or entity
other than Tenant; (2) assign Tenant's interest in this Lease; (3) mortgage or encumber this
Lease, or otherwise use this Lease as a security device in any manner; or (4) amend or modify an
assignment, sublease, or other transfer that has not been previously approved by Landlord.
Any action taken or proposed to be taken pursuant to clauses (1) through (4) in the
preceding paragraph shall be collectively referred to herein as an "Assignment", and any third
party succeeding to all or a po1tion of Tenant's interest under this Lease or proposed to succeed
to all or a portion of Tenant's interest under this Lease shall be referred to as an "assignee". If
Tenant is a partnership, any withdrawal or substitution, whether voluntary, involuntary, or by
operation of law, and whether occurring at one time or over a period of time, of any partner
owning twenty-five percent (25%) or more, cumulatively, of any interest in the capital or profits
of the partnership or the dissolution of the partnership, shall be deemed an assignment. If Tenant
is a corporation, any dissolution, merger, consolidation, or other reorganization of Tenant, any
sale or transfer or cumulative sales or transfers of the capital stock of Tenant in excess of twentyfive percent (25%) or any sale or cumulative sales of fifty-one percent (51 %) or more of the
value of Tenant's assets shall be deemed an assignment. However, the previous provisions shall
not apply to corporations, the capital stock of which is publicly traded.
Payment of Landlord's Costs. Tenant shall pay to Landlord, as Additional
(b)
Rent, all reasonable costs and attorney fees incurred by Landlord in connection with the
evaluation, processing, or documentation of any requested assignment, whether or not
Landlord's consent is granted. Landlord's reasonable costs shall include the cost of any review
or investigation performed by Landlord or consultant acting on behalf of Landlord of: (1) any
Hazardous Materials used, stored, released, or disposed of by the proposed assignee, or (2)
violations of any environmental law by Tenant or the proposed assignee.
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(c)
Effectiveness of Assignment. Any Assignment approved by Landlord
shall not be effective until Tenant has delivered to Landlord an executed counterpart of the
document evidencing the Assignment that: ( 1) is in form and substance reasonably satisfactory to
Landlord, and (2) contains the same terms and conditions as stated in Tenant's notice given to
Landlord pursuant to Subparagraph (e), below.
(d)
Assignment Voidable. Any attempted Assignment without Landlord's
express prior written consent shall constitute an event of default hereunder and shall be voidable
at Landlord's sole option. Landlord's consent to any one assignment shall not constitute a
waiver of the provision of this Paragraph 11 as to any subsequent assignment or a consent to any
subsequent assignment. No Assignment, even with the consent of Landlord, shall relieve Tenant
of the obligation to pay the rent and to perform all of the other obligations to be performed by
Tenant. The acceptance of rent by Landlord from any person shall not be deemed to be a waiver
by Landlord of any provision of this Lease, nor to be a consent to any Assignment.
(e)
Notice of Proposed Assignment. At least sixty (60) days before a
proposed Assignment is to become effective, Tenant shall give Landlord written notice of the
proposed terms of the Assignment and request Landlord's approval, which notice shall include
the following: (1) the name and legal composition of the assignee; (2) a current financial
statement of the assignee, financial statements of the assignee covering the preceding three (3)
years, if they exist, and, if available, an audited financial statement of the assignee for a period
ending not more than one ( 1) year prior to the proposed effective date of the assignment, all of
which are to be prepared in accordance with generally accepted accounting principles; (3) the
nature of the assignee's business to be carried on in the Premises;( 4) a statement of all
consideration to be given on account of the assignment; and (5) any other information that
Landlord reasonably requests.
(t)
Withholding of Consent. Landlord's consent to any requeste9 Assignment
may be withheld for any reason whatsoever.

(g)
Guarantor's Consent. If Tenant's obligations under this Lease have been
guaranteed by third parties, any assignment of Tenant's interest under this Lease and Landlord's
consent shall not be effective unless those guarantors give written consent to the assignment.
(h)
Order. If an event of default occurs and is continuing, Landlord may
proceed directly against Tenant, any assignee, any guarantors, or any other party responsible for
the performance of this Lease, without first exhausting Landlord's remedies against any other
party responsible to Landlord, or resorting to any security held by Landlord.
(i)
Attornment. If an event of default occurs and is continuing, Landlord may
require any subtenant to attorn to Landlord, in which event Landlord shall undertake the
obligations of Tenant under any sublease, provided, however, that Landlord shall not be liable
for any amounts paid by the subtenant to Tenant or for any defaults by Tenant or prior
obligations of Tenant under the sublease.

U)
Binding. Every provision of this Paragraph 11 shall be binding on any
assignee as if that assignee were the Tenant under this Lease.
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(k)
No Further Assignment or Subletting. No assignee shall further assign or
sublet the Premises without Landlord's prior written consent.
12.
SIGNS. Landlord reserves the exclusive right to control the architectural and
aesthetic appearance of the exterior side-walls and roof of the Premises and Building. Tenant
will not place or permit to be placed in or upon the exterior side walls, windows or roof of the
Building or within the Common Area any signs, advertisements or notices, or alter its
architecture or appearance without first obtaining the express prior written consent of Landlord.
Landlord shall have the right to post or place such signs, notices or displays as Landlord
reasonably deems necessary or appropriate upon the roof, the exterior of the Building, and/or
within the Common Area. Landlord shall have the right to remove any of Tenant's signs,
advertisements or notices to which Landlord objects, at Tenant's sole expense. Landlord shall be
entitled to all revenues from such advertising signs.
13.

REPAIRS AND MAINTENANCE.

(a)
By Tenant. Except as otherwise provided in Paragraphs 13(b), 16, 17 and
24(f) hereof, Tenant shall, at its sole expense, maintain the Premises and make repairs,
restorations, and replacements to the Premises, including, without limitation, the heating,
ventilating, air conditioning, mechanical, electrical, sewage, and plumbing systems, interior
walls, floors, carpets, window coverings, ceilings, roof, windows, plate glass, and doors, and the
fixtures and appmtenances to the Premises, as and when needed to preserve them in good
working order and condition and regardless of whether the repairs, restorations, and
replacements are structural or non-structural, ordinary or extraordinary, foreseeable or
unforeseeable, capital or noncapital, or the fault or not the fault of Tenant or any Tenant Party.
Without limitation of the scope or generality of the foregoing, at all times during the Term
Tenant shall maintain a contract for the regular maintenance and servicing of the HV AC
syestems serving the Premises, and such contract shall be with a duly licensed HVAC service
and repair specialist acceptable to Landlord. All repairs, restorations, and replacements shall be
in quality and class equal to the original work or installations. If Tenant fails to make repairs,
restorations, or replacements within fifteen (15) days after written demand by Landlord,
Landlord may make them at the expense of Tenant and the expense shall be collectible as
Additional Rent to be paid by Tenant within fifteen ( 15) days after delivery of a statement for the
expense.
(b)
By Landlord. Subject to the other provisions of this Lease, Landlord shall
keep in good order and repair the exterior walls of the Building. Notwithstanding the foregoing,
Landlord shall not be obligated to paint the exterior or interior surfaces of exterior walls or doors
(including any roll up doors), nor shall Landlord be obligated to maintain, repair or replace any
windows, doors (including any roll up doors), or plate glass of the Premises. Notwithstanding
anything to the contrary herein, Landlord shall not be obligated to perform any maintenance,
repairs or replacements in response to or arising out of damage caused by the act or omission of
Tenant or any Tenant Party, which repairs or replacements shall be the sole obligation of Tenant.
Tenant expressly waives the benefit of any statute now or hereafter in effect which would
otherwise afford Tenant the right to make repairs at Landlord's failure to keep the Building,
Common Area, or any other portion of the Project in good order, condition and repair.

\
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14.

ALTERATIONS.

(a)
Alterations. Tenant shall not make, or suffer to be made, any alterations,
additions, renovations or improvements (collectively "Alterations") to the Premises without
Landlord's prior written consent; however, Landlord's prior written consent shall not be
necessary for any Alteration which: (1) costs less than one thousand dollars ($1,000.00)
including labor and materials; (2) does not change the general character of the Premises, or
reduce the fair market value of the Premises below its fair market value prior to the alteration,
addition, or improvement; (3) is made with due diligence, in a good and workmanlike manner,
and in compliance with the laws, ordinances, orders, rules, regulations, certificates of occupancy,
or other governmental requirements described in Paragraph 9, and above; (4) is promptly and
fully paid for by Tenant.
(b)
Architect's Supervision; Compliance with Laws; Ownership; Removal.
All Alterations (other than those costing less than One Thousand Dollars ($1,000.00)) shall be
made by Tenant under the supervision of an architect and/or engineer hired by Tenant and
reasonably satisfactory to Landlord and in accordance with plans and specifications and cost
estimates approved by Landlord. In addition, Landlord may designate a supervising architect
and/or engineer to assure compliance with the provisions of this paragraph, and if it does, Tenant
shall pay as Additional Rent the supervising architect's and/or engineer's charges. All
Alterations shall be performed solely at Tenant's expense, in compliance with all Applicable
Laws, and shall be performed only by properly licensed contractors or workers. Subject to
Tenant's rights under Paragraph 15, below, all Alterations and Trade Fixtures, whether
temporary or permanent in character, made in or on the Premises by Tenant shall immediately
become Landlord's property, and upon the expiration or sooner termination of this Lease shall
remain on the Premises without compensation to Tenant; provided, however, that by written
notice given to Tenant at any time prior to the expiration or sooner termination of this Lease,
Landlord may require that any Alterations and/or Trade Fixtures made in or on the Premises be
removed by Tenant. In such event, Tenant shall remove the designated Alterations and/or Trade
fixtures at Tenant's sole cost and shall restore the Premises to the condition in which it was in
before the Alterations and Trade fixtures were installed, reasonable wear and tear excepted.
(c)
Mechanic's Liens. Tenant shall also pay and discharge any and all
mechanics' liens placed against the Premises and/or the Project resulting from the actions of
Tenant or any of Tenant's employees or agents (including, without limitation, any work
performed at the request of Tenant or any of its employees or agents). If Tenant wishes in good
faith to contest the validity of any mechanic's lien claim placed against the Premises and/or
project for any reason whatsoever, Tenant shall forth-with either pay the disputed amount or
shall, at Tenant's sole cost and expense and with the prior written consent of the Landlord, obtain
a bond conforming with the requirements of California Civil Code Section 3143 so as to release
the lien against the Premises and/or any other portion of the Project.
15.
END OF TERM. Upon the expiration or sooner termination of this Lease, Tenant
shall surrender the Premises clean and free of debris and in good operating order and condition,
ordinary wear and tear excepted. If Tenant is not then in default, Tenant may remove from the
Premises any trade fixtures, machinery and equipment owned by Tenant which can be removed
without doing material damage to the Premises (herein collectively called "Trade Fixtures")
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and any movable furniture owned by and placed in the Premises by Tenant, whether or not such
Trade Fixtures are fastened to the Premises. Tenant shall not remove any Trade Fixtures without
Landlord's prior written consent if the Trade Fixtures are used in the operation of the Premises or
if the removal of the Trade Fixtures will impair the structure of the Premises. Whether or not
Tenant is then in default, Tenant shall remove all Alterations, Trade Fixtures, and furniture that
Landlord has requested be removed in accordance with Paragraph 14, above, and shall, under all
circumstances, fully repair any damage occasioned by the removal of any Alterations, Trade
Fixtures, or furniture. Any Alterations, Trade Fixtures, or furniture not so removed shall be
conclusively deemed to have been abandoned by Tenant and may be appropriated, sold, stored,
destroyed, or otherwise disposed of by Landlord without notice to Tenant or any other person
and without obligation to account for them. Tenant shall pay Landlord all expenses incurred in
connection with Landlord's disposition of such property, including without limitation the cost of
repairing any damage to Premises caused by removal of such property. Tenant's obligation to
observe and perform covenants set forth in this Paragraph 15 shall survive the expiration or
sooner termination of this Lease.
16.

DAMAGE AND DESTRUCTION.
(a)

Definitions.

(1)
"Premises Partial Damage" means damage or destruction
to the Premises, other than any furniture, inventory, Alterations, Trade Fixtures or other items
owned, installed, leased or paid for by Tenant (collectively, "Excluded Items"), the repair cost of
which damage or destruction is less than fifty percent (50%) of the then Replacement Cost (as
defined below) of the Premises, excluding all Excluded Items, immediately prior to such damage
or destruction.

"Premises Total Destruction" means damage or
(2)
destruction to the Premises, other than Excluded Items, the repair cost of which damage or
destruction is fifty percent (50%) or more of the then Replacement Cost of the Premises
(excluding any Excluded Items) immediately prior to such damage or destruction. In addition,
damage or destruction to the Building, other than Excluded Items of any tenants of the Building,
the cost of which damage or destruction is fifty percent (50%) or more of the then Replacement
Cost (excluding Excluded Items of any tenants of the Building) of the Building shall, at the
option of Landlord, be deemed to be Premises Total Destruction.
(3)
"Insured Loss" shall mean damage or destruction to the
Premises, other than Excluded Items, which was caused by an event required to be covered by
the casualty insurance described in Paragraph 8(b ), above, irrespective of any deductible
amounts or coverage limits involved.
"Replacement Cost" shall mean the cost to repair or
(4)
rebuild the improvements owned by Landlord at the time of the occurrence to their condition
existing immediately prior thereto, including demolition, debris removal and upgrading required
by the operation of applicable building codes, ordinances or laws, and without deduction for
depreciation.
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(5)
Premises Partial Damage - Insured Loss. If Premises
Partial Damage that is an Insured Loss occurs, then Landlord shall, at Landlord's expense, repair
such damage (but not Excluded Items) as soon as reasonably possible and this Lease shall
continue in full force and effect. In the event, however, that there is a shortage of insurance
proceeds and such shortage is due to the fact that, by reason of the unique nature of the
improvements in the Premises, full replacement cost insurance coverage was not commercially
reasonable and available, Landlord shall have no obligation to pay for the shortage in insurance
proceeds or to fully restore the unique aspects of the Premises unless Tenant provides Landlord
with the funds to cover same or adequate assurance thereof, within ten (10) days following
receipt of written notice of such shortage and request therefor. If Landlord receives said funds or
adequate assurance thereof within said ten (10) day period, Landlord shall complete them as
soon as reasonably possible and this Lease shall remain in full force an effect. If Landlord does
not receive such funds or assurance within said period, Landlord may nevertheless elect by
written notice to Tenant within ten (10) days thereafter to make such restoration and repair as is
commercially reasonable with Landlord paying any shortage in proceeds, in which case this
Lease shall remain in full force and effect. If Landlord does not receive such funds or assurance
within such ten ( 10) day period, and if Landlord does not so elect to restore and repair, then this
Lease shall terminate sixty (60) days following the occmTence of the damage or destruction.
Unless otherwise agreed, Tenant shall in no event have any right to reimbursement from
Landlord for any funds contributed by Tenant to repair any such damage or destruction.
Premises Partial Damage due to flood or eaithquake shall be subject to Paragraph 16(c) rather
than this Paragraph 16(b), notwithstanding that there may be some insurance coverage, but the
net proceeds of any such insurance shall be made available for the repairs if made by either
party.
(b)
Partial Damage - Uninsured Loss. If Premises Partial Damage that is not
an Insured Loss occurs, unless caused by a negligent or willful act of Tenant (in which event
Tenant shall make the repairs at Tenant's expense and this Lease shall continue in full force and
effect), Landlord may at Landlord's option, either (i) repair such damage as soon as reasonably
possible at Landlord's expense, in which event this Lease shall continue in full force and effect,
or (ii) give written notice to Tenant within thirty (30) days after receipt by Landlord of
knowledge of the occurrence of such damage of Landlord's desire to terminate this Lease as of
the date sixty (60) days following the date of such notice. In the event Landlord elects to give
such notice of Landlord's intention to terminate this Lease, Tenant shall have the right within ten
(10) days after receipt of such notice to give written notice to Landlord of Tenant's commitment
to pay for the repair of such damage totally at Tenant's expense and without reimbursement from
Landlord. Tenant shall provide Landlord with the required funds or satisfactory assurance
thereof within thirty (30) days following such commitment from Tenant. In such event this
Lease shall continue in full force and effect, and Landlord shall proceed to make such repair as
soon. as reasonably possible after the required funds are available. If Tenant does not give such
notice and provide the funds or assurance thereof within the time specified above, this Lease
shall terminate as of the date specified in Landlord's notice of termination.
(c)
Total Destruction. Notwithstanding any other provision hereof, if
Premises Total Destruction occurs (including any destruction required by any authorized pub]ic
authority) this Lease shall terminate sixty (60) days following the date of such Premises Total
Destruction, whether or not the damage or destruction is an Insured Loss or was caused by a
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negligent or willful act of Tenant. In the event, however, that the damage or destruction was
caused by Tenant, Landlord shall have the right to recover all of Landlord's damages and losses
from Tenant.
(d)
Damage Near End of Term. If at any time during the last six (6) months
of the term of this Lease there is damage for which the cost to repair exceeds one month's Base
Monthly Rent, whether or not an Insured Loss, Landlord may, at Landlord's option, terminate
this Lease effective sixty (60) days following the date of occurrence of such damage by giving
written notice to Tenant of Landlord's election to do so within thirty (30) days after the date of
occurrence of such damage.
(e)

Abatement of Rent; Tenant's Remedies.

(1)
In the event of Premises Partial Damage for which Tenant
is not legally responsible, the Base Monthly Rent and the Additional Rent payable by Tenant
hereunder for the period during which such damage or condition, its repair, or restoration
continues, shall be abated in proportion to the degree to which Tenant's use of the Premises is
impaired, but not in excess of the amount of Base Monthly Rent for a 12-month period. Except
for abatement of Base Monthly Rent and Additional Rent as aforesaid, all other obligations of
Tenant hereunder shall be performed by Tenant, and Tenant shall have no claim against
Landlord for any damage suffered by reason of any such damage, destruction, or repair.

(2)
If Landlord shall be obligated to repair or restore the
Premises under this Paragraph 16 and shall not commence, in a substantial and meaningful way,
the repair or restoration of the Premises within ninety (90) days after such obligation shall
accrue, Tenant may, at any time prior to the commencement of such repair or restoration, give
written notice to Landlord and to any Lender(s) of which Tenant has actual notice of Tenant's
election to terminate this Lease on a date not less than sixty (60) days following the giving of
such notice. If Tenant gives such notice to Landlord and such Lender(s) and such repair or
restoration is not commenced within thirty (30) days after receipt of such notice, this Lease shall
terminate as of the date specified in said notice. If Landlord or a Lender(s) commences the
repair or restoration of the Premises within thirty (30) days after the receipt of such notice, this .
Lease shall continue in full force and effect. "Commence" as used in this paragraph shall mean
either the unconditional authorization of the preparation of the required plans, or the beginning
of actual work on the Premises, whichever occurs first.
Waiver. Except as expressly provided in this Lease, damage to or
destruction of the Premises shall not terminate this Lease or result in any abatement of Base
Monthly Rent, Additional Rent or any other charge hereunder. Tenant waives any right of offset
against Tenant's rental obligations that may be provided by any statute or rule of law in
connection with Landlord's duties of repair and restoration under the provisions of this Lease.
(f)

(g)
Landlord Not Responsible. Landlord shall not be responsible for any loss,
damage, or destruction to any Alterations, Trade Fixtures, or to other of Tenant's leasehold
improvements or to any furniture, inventory, or other Tenant-owned improvements or property.
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17.

CONDEMNATION.

(a)
Total Taking. If, by exercise of the right of eminent domain or by
conveyance made in response to the threat of the exercise of such right (in either case a
"Taking"), all of the Premises are Taken, or if so much of the Premises are Taken that the
Premises (even if the restorations described in Subparagraph (b), below, were to be made) cannot
be used by Tenant for the purposes for which they were used immediately before the Taking, this
Lease shall end on the earlier of the vesting of title to the Premises in the condemning authority
or the taking of possession of the Premises by the condemning authority (in either case the
"Ending Date"). If this Lease ends according to this Subparagraph (a), prepaid rent shall be
appropriately prorated to the Ending Date. The award in a taking subject to this Subparagraph
(a) shall be allocated according to Subparagraph (d), below.
(b)
Partial Taking. If, after a Taking, in Landlord's reasonable discretion, so
much of the Premises remains that the Premises can be used for substantially the same purposes
for which they were used immediately before the taking:
(1)

this Lease shall end on the Ending Date as to the part of the

Premises which is Taken;
(2)
prepaid rent shall be appropriately allocated to the part of
the Premises which is Taken and prorated to the Ending Date;
(3)
beginning on the day after the Ending Date, rent for so
much of the Premises as remains shall be reduced in the proportion of the floor area of the
Premises remaining after the Taking to the floor area of the Premises before the Taking;
(4)
at its sole expense, Tenant shall restore so much of the
Premises as remains to a sound architectural unit substantially suitable for the purposes for which
it was used immediately before the Taking, using good workmanship and new first class
materials, all according to Paragraph 14, above;
(5)
upon the completion of restoration according to
Subparagraph (4), above, Landlord will pay Tenant the lesser of (A) the net award made to
Landlord on account of the taking (after deducting from the total award attorneys', appraisers',
and other costs incurred in connection with obtaining the award, and amounts paid to the holders
of mortgages affecting the Premises), or (B) Tenant's actual out-of-pocket cost of restoring the
Premises; and
(6)

Landlord shall keep the balance of the net award.

(c)
Tenant's Award. In connection with any Taking subject to Subparagraph
(b ), above, Tenant may prosecute its own claim by separate proceedings against the condemning
authority for damages legally due to it (such as the loss of fixtures which Tenant was entitled to
remove and moving expenses) only so long as Tenant's award does not diminish or otherwise
adversely affect Landlord's award in any manner.
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(d)
Allocation of an Award for a Total Taking. If this Lease ends according
to Subparagraph (a), above, Landlord shall receive the entirety of any award that may be paid in
connection with the Taking, including severance and consequential damages and any award for
the value of this Lease, and Tenant shall have no claim or interest in any award, whether or not
the award or any part of it is attributable to the value of the unexpired Term of this Lease.
Tenant hereby irrevocably assigns and transfers to Landlord any right to compensation or
damages to which Tenant may become entitled during the Term hereof by reason of any taking.
(e)
Waiver. Each party hereby waives the provisions of California Code of
Civil Procedure Section 1265.130 allowing either party to petition the Superior Court to
terminate this Lease in the event of a partial Taking of the Premises.
18.

SUBORDINATION.

(a)
General. This Lease and Tenant's rights under this Lease are subject and
subordinate to any ground lease or underlying lease, first mortgage, first deed of trust, or other
first lien encumbrance or indenture, together with any renewals, extensions, modifications,
consolidations, and replacements of them, which now or at any subsequent time affect the
Premises, any interest of Landlord in the Premises, or Landlord's interest in this Lease and the
estate created by this Lease (except to the extent that any such instrument expressly provides that
this Lease is superior to it). This provision shall be self-operative and no fmther instrument of
subordination shall be required in order to effect it. Nevertheless, Tenant shall execute,
acknowledge and deliver to Landlord, at any time and from time to time, upon demand by
Landlord, any documents as may be requested by Landlord, any ground Landlord or underlying
Landlord, or any mortgagee, or any holder of a deed of trust or other instrument described in this
paragraph, to confirm or effect the subordination. If Tenant fails or refuses to execute,
acknowledge, and deliver any such document within twenty (20) days after written demand,
Landlord, its successors, and assigns shall be entitled to execute, acknowledge, and deliver the
document on behalf of Tenant as Tenant's as attorney-in-fact. Tenant constitutes and irrevocably
appoints Landlord, its successors, and assigns, as Tenant's attorney-in-fact to execute,
acknowledge, and deliver on behalf of Tenant any documents described in this paragraph.
(b)
Attornment. If any holder of any mortgage, indenture, deed of trust, or
other similar instrument described in Subparagraph (a), above, succeeds to Landlord's interest in
the Premises, Tenant shall pay to it all rents subsequently payable under this Lease. Tenant
shall, upon request of anyone so succeeding to the interest of Landlord, automatically become
the tenant of, and attorn to, the successor in interest without change in this Lease. The successor
in interest shall not be bound by ( 1) any payment of rent for more than one month in advance, (2)
any amendment or modification of this Lease made without its written consent, (3) any claim
against Landlord arising prior to the date on which the successor succeeded to Landlord's
interest, or (4) any claim or offset of rent against the Landlord. Upon request by the successor in
interest and without cost to Landlord or the successor in interest, Tenant shall execute,
acknowledge, and deliver an instrument or instruments confirming the attornment. The
instrument of attornment shall also provide that, so long as Tenant does not default under this
Lease, the successor in interest shall not disturb Tenant in its use of the Premises in accordance
with this Lease. If Tenant fails or refuses to execute, acknowledge, and deliver the instrument
within twenty (20) days after written demand, the successor in interest shall be entitled to
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execute, acknowledge, and deliver the document on behalf of Tenant as Tenant's as attorney-infact. Tenant constitutes and frrevocably appoints the successor in interest as Tenant's attorneyin-fact to execute, acknowledge, and deliver on behalf of Tenant any document described in this
paragraph.
LANDLORD'S ACCESS. Landlord, its agents, employees, and contractors may
19.
enter the Premises at any time in response to an emergency, and at all reasonable times to (1)
inspect the Premises, (2) exhibit the Premises to prospective purchasers, lenders, or tenants, (3)
determine whether Tenant is complying with its obligations under this Lease, (4) supply any
service which this Lease may require Landlord to provide, (5) post notices of nonresponsibiJity
or similar notices, or (6) make repairs or do any other act which this Lease or Applicable Laws
may require or permit Landlord to make or do. Tenant waives any claim on account of any
injury or inconvenience to Tenant's business, interference with Tenant's business, loss of
occupancy or quiet enjoyment of the Premises, or any other loss occasioned by any entry of
Landlord, its agents, employees, or contractors permitted hereunder. Landlord shall at all times
have a key with which to unlock all of the doors in the Premises (excluding Tenant's vaults,
safes, and similar areas designed in writing by Tenant in advance). No entry to the Premises by
Landlord by any means will be a forcible or unlawful entry into the Premises or a detainer of the
Premises or an eviction, actual or constructive, of Tenant from the Premises, or any part of the
Premises, nor will any entry entitle Tenant to damages or an abatement of rent or other charges
which this Lease requires Tenant to pay. Subject to the foregoing and to the other terms and
conditions of this Lease, so long as Tenant pays the rent and fully performs all of its other
obligations in this Lease, Tenant's possession of the Premises will not be disturbed by Landlord.
20.

JNDEMNIFICATION, W AIYER AND RELEASE.

(a)
Indemnification. Tenant shall indemnify Landlord, its members, agents,
and employees (Landlord and all such other persons are collectively referred to herein as
"Landlord Parties") against, and hold Landlord and all other Landlord Parties harmless from
and against any and all demands, claims, causes of action, fines, penalties, damages (including
consequential damages), losses, liabilities, judgments, costs, and expenses (including, without
limitation, attorneys' fees and court costs) (collectively, "Claims") incurred in connection with
or arising from: (1) the use or occupancy of the Premises by Tenant or any person claiming
under or through Tenant; (2) any activity, work, or thing done by Tenant on or about the
Premises, the Common Area, or any other part of the Project; (3) any acts, omissions, or
negligence of Tenant, any person claiming under Tenant or any Tenant Party; (4) any breach,
violation, or nonperformance by Tenant or any person claiming under Tenant of any term,
covenant, or provision of this Lease or any Applicable Laws; or (5) except for loss of use of all
or any portion of the Premises or Tenant's property located within the Premises that is
proximately caused by or results proximately from the willful misconduct of Landlord or its
agents or employees, any injury or damage to the person, property, or business of Tenant or any
Tenant Party.

If any action or proceeding is brought against Landlord, its employees, or agents by
reason of any claim, Tenant, upon notice from Landlord, shall defend the claim at Tenant's sole
expense with counsel reasonably satisfactory to Landlord. Landlord need not have first paid any
claim or other item covered by the foregoing indemnity or by any other indemnity contained in
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this Lease in order to be indemnified. The rights of Landlord and the obligations of Tenant
under the foregoing indemnity are in addition to, and not in lieu of, the rights of Landlord and the
obligations of Tenant under the other indemnities made by Tenant in this Lease.
(i)
Waiver and Release. Tenant waives and releases all claims against
Landlord, its employees, and agents with respect to all matters for which Landlord has
disclaimed liability pursuant to the provisions of this Lease. In addition, Tenant agrees that
Landlord, its members, agents, and employees shall not be liable for, and Tenant hereby waives
and releases any claims, causes of action, or rights arising from or based on, any loss, injury,
death, damage (including consequential damages) or other liability to persons, property, or
Tenant's business occasioned by or arising from theft; fire; earthquake or other act of God;
public enemy; injunction; riot; strike; insurrection; war; court order; requisition; order of
governmental body or authority; fire; explosion; falling objects; steam, water, rain or snow; leak
or flow of water (including water from the elevator system), rain or snow from the Premises or
into the Premises or from the roof, street, subsurface, or from any other place, or by dampness, or
from the breakage, leakage, obstruction, or other defects of the pipes, sprinklers, wires,
appliances, plumbing, air conditioning, or lighting fixtures of the Premises; or from construction,
repair, or alteration of the Premises or from any acts or omissions of any visitor of the Premises;
the acts or omissions of Landlord or its employees, agents, contractors or other persons acting for
or on behalf of Landlord, regardless of whether such acts or omissions be negligent, grossly
negligent or otherwise (but not including the willful misconduct of Landlord); or from any cause
beyond Landlord's control. With respect to the foregoing releases and waivers, Tenant expressly
waives the benefits of Civil Code Section 1542, which reads as follows:
"A general release does not extend to claims which the creditor does not know or
suspect to exist in his favor at the time of executing the release, which if known
by him must have materially affected his settlement with the debtor"
and any similar statute or common law that would render a waiver of unknown claims
unenforceable.
Scope. Except as provided in the following sentence, the indemnities and
(b)
waivers made or given by Tenant under this Lease will apply regardless of the active or passive
negligence or sole, joint, concurrent, or comparative negligence of any Landlord Parties and
regardless of whether liability without fault or strict liability is imposed or sought to be imposed
on any of them. The indemnities and waivers made or given by Tenant under this Lease will not
apply to the extent of the percentage of liability that a final judgment of a court of competent
jurisdiction establishes under the comparative negligence principles of the State of California
that a Claim against a Landlord Party was proximately caused by the wiilful misconduct or direct
and active gross negligence of that Landlord Party; provided, however, that in such event the
indemnity or waiver will remain valid for all other Landlord Parties. Tenant's duty to defend
Landlord Parties is separate and independent of Tenant's duty to indemnify Landlord Parties, and
applies regardless of whether issues of negligence, liability, fault, default or other obligation on
the part of Tenant have been determined and whether or not Landlord Parties have paid any sums
or incurred any detriment arising out of or relating, directly or indirectly, to any Claims.
Tenant's compliance with the insurance requirements and other obligations under this Lease does
not in any way restrict, limit or modify Tenant's indemnification obligations under this Lease.
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(c)
Survival. The provisions of this Paragraph 20 shall survive the expiration
or sooner termination of this Lease.
21.
SECURITY DEPOSIT. Upon the execution of this Lease, Tenant shall deposit
_______ Dollars($
) with Landlord as security for Tenant's payment of
rent and performance of its other obligations under this Lease. If Tenant defaults in its payment
of rent or performance of its other obligations under this Lease, Landlord may use all or part of
the security deposit for (a) the payment of rent or any other amount in default, (b) for the
payment of any other amount which Landlord may spend or become obligated to spend by
reason of Tenant's default, (c) for the payment to Landlord of any other loss or damage which
Landlord may suffer by reason of Tenant's default or (d) to clean and restore or repair the
Premises, the Building or the Common Area following their surrender by Tenant hereunder. If
Landlord so uses any portion of the security deposit, Tenant shall restore the security deposit to
its original amount within five (5) days after written demand from Landlord. Landlord shall not
be required to keep the security deposit separate from its general funds, and Tenant shall not be
entitled to interest on the security deposit. The security deposit shall not be a limitation on
Landlord's damages or other rights under this Lease, or a payment of liquidated damages, or an
advance payment of the rent. If Tenant pays the rent and performs all of its other obligations
under this Lease, Landlord will return the unused portion of the security deposit to Tenant within
sixty (60) days after the end of the Term; however, if Landlord has evidence that the security
deposit has been assigned to an assignee of this Lease, Landlord will return the security deposit
to the assignee. Landlord may deliver the security deposit to the purchaser of the Premises and
be discharged from further liability with respect to it.
22.
LIMITATION ON TENANT'S RECOURSE. Tenant's sole recourse against
Landlord, and any successor to the interest of Landlord in the Premises, is to the interest of
Landlord, and any successor, in the Premises. Tenant shall not have any right to satisfy any
judgment which it may have against Landlord, or any successor, from any other assets of
Landlord, or any successor. In this paragraph the terms "Landlord" and "successor" include the
shareholders, venturers, and partners of Landlord and successor and the officers, directors, and
employees of Landlord and successor. The provisions of this paragraph are not intended to limit
Tenant's right to seek injunctive relief or specific performance, or Tenant's right to claim the
proceeds of insurance (if any) specifically maintained by Landlord for Tenant's benefit.
23.

DEFAULT.

(a)
Cure by Landlord. If Tenant fails to pay when due amounts payable under
this Lease or to perform any of its other obligations under this Lease within the time permitted
for its performance, then Landlord, after ten (10) days' written notice to Tenant (or, in case of
any emergency, upon notice or without notice as may be reasonable under the circumstances)
and without waiving any of its rights under this Lease, may (but shall not be required to) pay the
amount or perform the obligation. All amounts so paid by Landlord and all costs and expenses
incurred by Landlord in connection with the performance of any obligations (together with
interest at the rate described in Paragraph 4(d), above, from the date of Landlord's payment of
the amount or incurring of each cost or expense until the date of full repayment by Tenant) shall
be payable by Tenant to Landlord on demand. In the proof of any damages that Landlord may
claim against Tenant arising out of Tenant's failure to maintain insurance, Landlord shall not be
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limited to the amount of the unpaid insurance premium but shall also be entitled to recover as
damages for the breach the amount of any uninsured loss (to the extent of any deficiency in the
insurance required by the provisions of this Lease), damages, costs and expenses of suit,
including attorneys' fees, arising out of damage to, or destruction of, the Premises occurring
during any period for which Tenant has failed to provide the insurance.
(b)
Events of Default. Any of the following events or conditions shall
constitute an event of default hereunder without any notice or demand, except as otherwise
expressly specified:
(1)
Tenant fails to make any payment of rent, whether an
installment of Base Monthly Rent or an item of Additional Rent, as and when required under the
terms of this Lease;
(2)

Tenant vacates or abandons the Premises;

(3)
This Lease or the Premises or any part of the Premises is
taken upon execution or by other process of law directed against Tenant, or is taken upon or
subjected to any attachments by any creditor of. Tenant or claimant against Tenant, and the
attachment is not discharged within fifteen (15) days after its levy;
(4)
Tenant files a petition in bankruptcy or insolvency or for
reorganization or arrangement under the bankruptcy laws of the United States or under any
insolvency act of any state, or is dissolved, or makes an assignment for the benefit of creditors;
(5)
Involuntary proceedings under any bankruptcy laws or
insolvency act or for the dissolution of Tenant are instituted against Tenant, or a receiver or
trustee is appointed for all or substantially all of Tenant's property, and the proceeding is not
dismissed or the receivership or trusteeship is not vacated within sixty (60) days after institution
or appointment;
(6)

Tenant's assignment in violation of Paragraph 11, above;

(7)
Tenant breaches any of the other agreements, terms,
covenants, or conditions that this Lease requires Tenant to perform, fulfill, comply with or
observe, and the breach continues for a period of ten (10) days after written notice by Landlord
to Tenant;
(8)

Tenant fails to take possession of the Premises on the

(9)

Any default occurs under the Guaranty.

Commencement Date; or

Tenant agrees that each and every one of the foregoing events of default are a material
part of this Lease, and that Landlord would not have entered into this Lease without each and
every one of said events of defaults being a material part of this Lease.
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(c)
Remedies. If any one or more events of default set forth in Subparagraph
(b), above, occurs, then Landlord may, at its sole election, exercise any one or more of the
following remedies:
( 1)
give Tenant written notice of its intention to terminate this
Lease on the date of the notice or on any later date specified in the notice, and, on the date
specified in the notice, Tenant's right to possession of the Premises shall cease and this Lease
shall be terminated, except as to Tenant's liability set forth in this Subparagraph (c)(l) and as to
any obligations stated in this Lease to survive the termination of this Lease, as if the date fixed in
the notice were the end of the Term of this Lease. If this Lease is terminated pursuant to the
provisions of this Subparagraph (c )(l ), Tenant shall remain liable to Landlord for damages in an
amount equal to the rent and other sums that would have been owing by Tenant ur;ider this Lease
for the balance of the Term if this Lease had not been terminated, less the net proceeds, if any, of
any reletting of the Premises by Landlord subsequent to the termination, after deducting all
Landlord's expenses in connection with reletting, including without limitation the expenses set
forth in Subparagraph (c)(2), below. Landlord shall be entitled to collect damages from Tenant
monthly on the days on which the rent and other amounts would have been payable under this
Lease if this Lease had not been terminated, and Landlord shall be entitled to receive damages
from Tenant on each day. Alternatively, at the option of Landlord, if this Lease is terminated,
Landlord shall be entitled to recover from Tenant:
a.
the worth at the time of award of the unpaid rent
which had been earned at the time of termination;
b.
the worth at the time of award of the amount by
which the unpaid rent which would have been earned after termination until the time of award
exceeds the amount of rent loss that Tenant proves could reasonably have been avoided;
c.
the worth at the time of award of the amount by
which the unpaid rent for the balance of the Term of this Lease after the time of award exceeds
the amount of rent loss that Tenant proves could reasonably be avoided; and
d.
any other amount necessary to compensate
Landlord for all the detriment proximately caused by Tenant's failure to perform its obligations
under this Lease or which in the ordinary course of things would be likely to result from the
failure.
The "worth at the time of award" of the amount refen-ed to in clauses (A) and (B), above,
is computed by allowing interest at the highest rate permitted by law. The "worth at the time of
award" of the amount referred to in clause (C), above, is computed by discounting the amount at
the discount rate of the Federal Reserve Bank of San Francisco at the time of award.
(2)
Without demand or notice, re-enter and take possession of
the Premises or any part of the Premises; repossess the Premises as of the Landlord's former
estate; expel the Tenant from the Premises and those claiming through or under Tenant; and
remove the effects of all or any, without being deemed guilty of any manner of trespass and
without prejudice to any remedies for arrears of rent or preceding breach of covenants or
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conditions. If Landlord elects to re-enter as provided in this Subparagraph (c)(2), or if Landlord
takes possession of the Premises pursuant to legal proceedings or pursuant to any notice provided
by law, Landlord may, from time to time, without terminating this Lease, relet the Premises or
any part of the Premises, either alone or in conjunction with other portions of the Project of
which the Premises are a part, in Landlord's or Tenant's name but for the account of Tenant, for
the term or terms (which may be greater or less than the period which would otherwise have
constituted the balance of the Term of this Lease) and on such terms and conditions (which may
include concessions of free rent, and the alteration and repair of the Premises) as Landlord, in its
uncontrolled discretion, may determine. Landlord may collect and receive the rents for the
Premises. Landlord shall not be responsible or liable for any failure to relet the Premises, or any
part of the Premises, or for any failure to collect any rent due upon the reletting. No re-entry or
taking possession of the Premises by Landlord shall be construed as an election on Landlord's
part to terminate this Lease unless a written notice of the intention is given to Tenant. No notice
from Landlord under this Lease or under a forcible entry and detainer statute or similar law shall
constitute an election by Landlord to terminate this Lease unless the notice specifically says so.
Landlord reserves the right following any re-entry or reletting, or both, to exercise its right to
terminate this Lease by giving Tenant written notice, and in that event this Lease shall terminate
as specified in the notice. If Landlord elects to take possession of the Premises according to this
Subparagraph (c)(2) without terminating this Lease, Tenant shall pay Landlord the rent and other
sums which would be payable under this Lease if the repossession had not occurred, less the net
proceeds, if any, of any reletting of the Premises after deducting all of Landlord's expenses
incurred in connection with the reletting, including without limitation all repossession costs,
brokerage commissions, legal expenses, attorneys' fees, expenses of employees, alteration,
remodeling and repair costs, and expenses of preparation for the reletting. If, in connection with
any reletting, the new lease term extends beyond the existing Term, or the Premises covered by
the reletting include areas that are not part of the Premises, a fair apportionment of the rent
received from the reletting and the expenses incurred in connection with the reletting shall be
made in determining the net proceeds received from reletting. In addition, in determining the net
proceeds from reletting, any rent concessions shall be apportioned over the Term of the new
lease. Tenant shall pay the amounts to Landlord monthly on the days on which the rent and all
other amounts owing under this Lease would have been payable if possession had not been
retaken, and Landlord shall be entitled to receive the rent and other amounts from Tenant on
each day. Landlord has the remedy described in California Civil Code Section 1951.4 (lessor
may continue lease in effect after lessee's breach and abandonment and recover rent as it
becomes due, if lessee has right to sublet or assign, subject only to reasonable limitations).
(3)
Have a receiver appointed to take possession of the
Premises and to conduct Tenant's business thereon (and neither the filing of a petition for the
appointment of a receiver nor the appointment itself shall constitute an election by Landlord to
terminate this Lease).
(4)
Exercise any and all other remedies available to Landlord
under this Lease, at law, in equity, by statute, under any other contract or agreement between
Landlord and Tenant, or otherwise, in such order and in such manner as Landlord deems
appropriate in its sole discretion.
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24.

COMMON AREA.

(a)
Definition. The term "Common Area" refers only to the area outside the
Premises designated as "Common Area" in Exhibit "A" hereto, which Common Area shall be
for the non-exclusive use during the Term of Landlord, Tenant and other tenants of the Project, if
any, and their respective employees, customers, and invitees, including parking areas, loading
and unloading areas, trash areas, roadways, sidewalks, walkways, driveways and landscaped
areas, if any.
Tenant's Right to Use Common Area. During the Term of this Lease,
(b)
Tenant and its employees, customers and invitees shall have the non-exclusive right to use, in
common with others entitled to such use (including, without limitation, Landlord, other tenants
of the Project and their respective employees, suppliers, shippers, contractors, customers and
invitees), the Common Area as it may be redesignated by Landlord from time-to-time, subject to
any rights, powers and privileges reserved by Landlord under this Lease or under the terms of
any rules and regulations or restrictions governing the use of the Project or any part thereof.
(c)
No Storage In Common Area. Under no circumstances shall the right
granted under Subparagraph (b ), above, be deemed to include the right to store any refuse, boxes,
equipment, or other property of any type or kind, whether temporarily or permanently, in or on
the Common Area. Any such storage shall be permitted only by the prior written consent of
Landlord or Landlord's designated agent, which consent may be revoked at any time. In the
event that any unauthorized storage shall occur, Landlord shall have the right, without notice and
without liability to Tenant or any other person, in addition to all other rights and remedies
Landlord may have under this Lease, to remove any refuse, boxes, equipment, or other property
stored, whether permanently or temporarily, within the Common Area without Landlord's prior
written consent, and charge the cost of such removal to Tenant, which cost shall constitute
Additional Rent and shall be immediately payable upon demand by Landlord. Tenant shall not
have any right to use or occupy, or have any other rights respecting, any buildings or structures
(other than the Premises), parking areas, roadways, driveways, walkways, trash areas,
landscaped areas, loading and unloading areas, sidewalks, or other improvements or areas
located within the Project.
(d)
Rules and Regulations. Tenant agrees that it shall abide by, and keep and
observe all Rules and Regulations ("Rules and Regulations") which Landlord may make from
time to time for the management, safety, care, and cleanliness of the grounds, the parking and
unloading of vehicles and the preservation of good order, as well as for the convenience of other
occupants or tenants of the Project and their invitees. Landlord or such other person(s) as
Landlord may appoint shall have the exclusive control and management of the Common Area
and shall have the right, from time to time, to establish, modify, amend and enforce the Rules
and Regulations. Tenant agrees to cause all Tenant Parties to abide and conform to all such
Rules and Regulations. Landlord shall not be responsible to Tenant for the non-compliance with
said rules and regulations by other tenants or subtenants of the Project or anyone else occupying
or using the Project.
(e)
Changes. Landlord shall have the right, in Landlord's sole discretion,
from time to time: (1) to make changes to the Common Area, including, without limitation,
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changes in the location, size, shape and number of driveways, entrances, parking spaces, parking
areas, loading and unloading areas, ingress, egress, direction of traffic, landscaped areas,
walkways and utility raceways; (2) to close temporarily any of the Common Area for
maintenance purposes so long as reasonable access to the Premises remains available; (3) to
designate land outside the boundaries of the Project to be a part of the Common Area; (4) to add
buildings and improvements to the Common Area; (5) to use the Common Area while engaged
in making additional improvements, repairs or alterations to the Project, or any portion thereof;
(6) to remove unauthorized persons from the Project; (7) to change the name or address of the
Premises or the Project; and (8) to do and perform such other acts and make such other changes
in, to or with respect to the Common Area and project as Landlord may, in the exercise of sound
business judgment, deem to be appropriate.
(f)
Common Area Maintenance. During the Term, Landlord shall keep the
Common Area in good order, condition and repair. The costs incurred by Landlord to do so
(including maintenance, repair and replacement costs of any type or kind) are referred to herein
as "CAM Costs". Landlord shall periodically (but not more often than monthly) invoice to
Tenant, and Tenant shall reimburse to Landlord within fifteen (15) days following Tenant's
receipt of Landlord's invoice, all such CAM Costs through the date of the invoice.
25.

VEHICLE PARKING.

Number of Spaces. Tenant shall be entitled to use [one hundred percent
(a)
( 100%)] of the unreserved parking spaces on those portions of the Common Area designated
from time to time by Landlord for Tenant's parking (''Unreserved Parking Spaces"). Tenant
shall not be entitled to any reserved or exclusive vehicle parking spaces. Said Unreserved
Parking Spaces shall be used for parking by vehicles no larger than full-size passenger
automobiles or pick-up trucks, herein called "Permitted Size Vehicles". Vehicles other than
Permitted Size Vehicles shall be parked and loaded or unloaded as directed by Landlord in the
rules and regulations issued by Landlord.
(b)
Restrictions on Parking. Tenant shall not permit or allow any vehicles that
belong to or are controlled by Tenant or any Tenant Party to be loaded, unloaded, or parked in
areas other than those designated by Landlord for such activities.
(c)
Removal of Unauthorized Vehicles. If Tenant permits or allows any of
the prohibited activities described ill this Paragraph 25, then Landlord shall have the right,
without notice, in addition to such other rights and remedies that it may have, to remove or tow
away the vehicle involved and charge the cost to Tenant, which cost shall be immediately
payable upon demand by Landlord.
26.
SECURITY. Tenant acknowledges that Landlord shall have no obligation to
provide any guard service or other security measures to the Premises or any other part of the
Project, and Tenant assumes all responsibility for the protection of Tenant and each Tenant
Party, and the property of Tenant and each Tenant Party from acts of third parties. Nothing in
this Lease shall prevent Landlord, at Landlord's sole option, from providing security protection
for the Project.
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27.

MISCELLANEOUS.
(a)

No Recordation. Neither this Lease nor a Memorandum thereof shall be

recorded.
(b)
Holding Over. If Tenant remains in possession of the Premises after this
Lease expires or sooner terminates, Tenant shall occupy the Premises as a tenant from month-tomonth, subject to all conditions, provisions, and obligations of this Lease in effect on the last day
of the Term, except that monthly rent shall be increased to an amount which is two hundred
percent (200%) of the Base Monthly Rent then in effect immediately prior to the expiration or
sooner termination of this Lease. Nothing herein shall grant, or be deemed to grant, Tenant any
right whatsoever to retain possession of the Premises or any part thereof beyond the expiration or
earlier termination of this Lease.
(c)
Estoppel Certificates. Within no more than ten (10) days after written
request by Landlord, Tenant shall execute, acknowledge, and deliver to Landlord a certificate
stating: (1) that this Lease is unmodified and in full force and effect, or, if this Lease is modified,
the way in which it is modified accompanied by a copy of the modification agreement; (2) the
date to which rental and other sums payable under this Lease have been paid; (3) that no notice
has been received by Tenant of any default which has not been cured, or, if the default has not
been cured, what Tenant intends to do in order to effect the cure, and when it will do so; (4) that
Tenant has accepted and occupied the Premises; (5) that Tenant has no claim or offset against
Landlord, or, if it does, stating the date of the assignment and assignee (if known to Tenant); and
(6) other matters as may be reasonably requested by Landlord. Any ce1tificate may be relied
upon by any prospective purchaser of the Premises and any prospective mortgagee or beneficiary
under any deed of trust or mortgage encumbering the Premises. If Landlord submits a completed
certificate to Tenant, and if Tenant fails to object to its contents within ten ( 10) days after its
receipt of the completed certificate, the matters stated in the certificate shall conclusively be
deemed to be correct. Furthermore, Tenant irrevocably appoints Landlord as Tenant's attorneyin-fact to execute and deliver on Tenant's behalf any completed certificate to which Tenant does
not object within ten (10) days after its receipt.
(d)
No Waiver. No waiver of any condition or agreement in this Lease by
Landlord shall imply or constitute a further waiver by Landlord of the same or any other
condition or agreement. No act or thing done by Landlord or Landlord's agents during the Term
of this Lease shall be deemed an acceptance of a sunender of the Premises, and no agreement to
accept the surrender shall be valid unless in writing signed by Landlord. The delivery of
Tenant's keys to any employee or agent of Landlord shall not constitute a termination of this
Lease unless Landlord has entered into an express written agreement to that effect. No payment
by Tenant, or receipt from Landlord, of a lesser amount than the rent or other charges stipulated
in this Lease shall be deemed to be anything other than a payment on account of the earliest
stipulated rent. No endorsement or statement on any check or any letter accompanying any
check or payment as rent shall be deemed an accord and satisfaction. Landlord may accept any
check for payment without prejudice to Landlord's right to recover the balance of the rent or to
pursue any other right or remedy available to Landlord. If this Lease is assigned, or if the
Premises or any part of the Premises are sublet or occupied by anyone other than Tenant,
Landlord may collect rent from the assignee, subtenant, or occupant and apply the net amount
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collected to the rent reserved in this Lease. No collection shall be deemed a waiver of the
covenant in this Lease against assignment and subletting, the acceptance of the assignee,
subtenant, or occupant as Tenant, or a release of Tenant from the complete performance by
Tenant of its covenants and obligations under this Lease. Unless otherwise expressly stated to
the contrary in this Lease, Landlord may withhold its consent or approval in Landlord's sole and
absolute discretion.
(e)
Authority. If Tenant signs this Lease as a corporation, each of the persons
executing this Lease on behalf of Tenant warrants to Landlord that Tenant is a duly authorized
and existing corporation, that Tenant is qualified to do business in the state in which the
Premises are located, that Tenant has full right and authority to enter into this Lease, and that
each and every person signing on behalf of Tenant is authorized to do so. Upon Landlord's
request, Tenant shall provide evidence satisfactory to Landlord confirming these representations.
(f)
Notices. Any notice, request, demand, consent, approval, or other
communication required or permitted under this Lease shall be written and shall be deemed to
have been given (1) when personally delivered, (2) when served pursuant to the Federal Rules of
Civil Procedure, (3) on the second (2nd) business day after it is deposited in any depository
regularly maintained by the United States postal service, postage prepaid, certified or registered
mail, return receipt requested, or (4) on the date of scheduled delivery when sent by FedEx or
other nationally recognized overnight commercial mail service, addressed as follows:
If to Landlord:

College Terrace Centre LLC
c/o PCS Realty Advisors
P.O. Box 620186
Woodside, CA 94062
Attn: Mr. Patrick Smailey
Fax: (650) 701-1609

If to Tenant:

J & A Family Markets, Inc.
274 Redwood Shores Parkway, #201
Redwood Shores, CA 94065
Attn: Mr. James Smailey
Fax:

Either Landlord or Tenant may change its address or addressee for purposes of this paragraph by
giving ten (10) days' prior notice according to this paragraph. Notwithstanding the foregoing,
any notice from Landlord to Tenant shall be deemed to have been given if delivered to the
Premises, addressed to Tenant, whether or not Tenant has vacated or abandoned the Premises.
(g)
Attorneys' Fees. In any dispute arising out of this Lease (or the
enforcement of interpretation thereof), the prevailing party shall be entitled to all costs and
expenses, including reasonable attorneys' fees and expert fees incurred by the prevailing party at
trial and on any appeal.
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(h)
Waiver of Jury Trial. Landlord and Tenant waive trial by jury in any
action, proceeding, or counterclaim brought by either of them against the other on all matters
arising out of this Lease or the use and occupancy of the Premises (except claims for personal
injury or property damage). If Landlord commences any summary proceeding for nonpayment
of rent, Tenant shall not interpose (and waives the right to interpose) any counterclaim in any
proceeding.
(i)
Binding Effect. This Lease shall inure to the benefit of, and shall be
binding upon, Landlord's successors and assigns. This Lease shall inure to the benefit of, and
shall be binding upon, Tenant's successors and assigns so long as the succession or assignment is
permitted by Paragraph 11, above.

(j)
Termination; Merger. Unless specifically stated otherwise in writing by
Landlord, the voluntary or other surrender of this Lease by Tenant, the mutual termination or
cancellation hereof, or a termination hereof by Landlord for Breach by Tenant, shall
automatically terminate any sublease or lesser estate in the Premises; provided, however,
Landlord shall, in the event of any such smTender, termination or cancellation, have the option to
continue any one or more of any existing subtenancies. Landlord's failure within ten (10) days
following any such event to make a written election to the contrary by written notice to the
holder of any such lesser interest, shall constitute Landlord's election to have such event
constitute the termination of such interest.
(k)
Approximations. Unless otherwise provided herein, any statement of
square footage set forth in this Lease, or that may have been used in calculating rental and/or
CAM Costs, is an approximation which Landlord and Tenant agree is reasonable and the rental is
not subject to revision whether or not the actual square footage is more or less.
(1)
Brokers. Each party warrants to each other that neither has dealt with any
real estate agents, brokers or finders in connection with this Lease. Each paity agrees to
indemnify, defend, and hold the other harmless from all loss, claim, cost, and expense incurred
as a result of the breach of this warranty.

(m)
Cumulative Remedies. No remedy or election hereunder made by
Landlord shall be deemed exclusive but shall, wherever possible, be cumulative with all other
remedies available at law, in equity, by statute, under any other contract or agreement between
Landlord and Tenant, or which are otherwise available to Landlord.
(n)
Covenants and Conditions. All provisions of this Lease to be observed or
performed by Tenant are both covenants and conditions.
(o)
Landlord's Liability. The term "Landlord" as used herein shall mean the
owner or owners at the time in question of the fee title to the Premises. In the event of a transfer
of Landlord's title or interest in the Premises (or any parcel of which the Premises are a part) or
in this Lease, Landlord shall deliver to the transferee or assignee (in cash or by credit) any
unused security deposit held by Landlord at the time of such transfer or assignment. Upon such
transfer or assignment and delivery of the security deposit, as aforesaid, the prior Landlord shall
be relieved of all liability with respect to the obligations and/or covenants under this Lease
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thereafter to be performed by Landlord. Subject to the foregoing, the obligations and/or
covenants in this Lease to be performed by Landlord shall be binding only upon the Landlord as
herein above defined.
(p)
Reservations. Landlord reserves the right from time to time, to grant,
without the consent orjoinder of Tenant, such easements, rights of way, utility raceways, and
dedications that Landlord deems necessary, and to cause the recordation of parcel maps and
restrictions, so long as such easements, rights of way, utility raceways, dedications, maps and
restrictions do not unreasonably interfere with the use of the Premises by Tenant. Tenant agrees
to sign any documents reasonably requested by Landlord to effectuate any such easement rights,
dedication, map or restrictions.
(q)
Entire Agreement; Amendment. This Lease constitutes the entire
agreement between Landlord and Tenant with respect to the subject matter hereof, and there are
no agreements, warranties or representations between the parties except as expressly set forth in
this Lease. Tenant acknowledges that neither Landlord nor any agent, employee or
representative of Landlord have made any representation or warranty as to any matter except as
may be expressly set forth in this Lease. Landlord and Tenant acknowledge that there are no oral
agreements between them affecting this Lease, and this Lease supersedes and cancels all
previous negotiations, arrangements, brochures, agreements, and understandings, if any, between
Landlord and Tenant with respect to the subject matter of this Lease. This instrument shall not
be legally binding until it is executed by both Landlord and Tenant. No change, modification,
amendment oi' addition to this Lease shall be binding unless in writing and signed by both
Landlord and Tenant.
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease as of the first
date in this Lease.
College Terrace Centre LLC,
a California limited liability company

Landlord:

College Terrace Centre LLC,
a California limited liability company

Its:

Tenant:

Manager

y Markets, Inc.,

By:~+-+,,.=-~-~~~~-+--\~

Name: 1_--.:::::::!:!!::!!".::!:...L.:~_:_:_--..l.!~~~::::!f...

lts:

310492820.2
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Attachment A

Years 1 - 5

$22,500.00

Years 6 - 10

CPI Index

Years 11 - 15

CPI Index

Years 16 - 20

CPI Index

PCSA\451061791128.1
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Attachment C 

RECORDING REQUESTED BY, AND
WHEN RECORDED, MAIL TO:
CITY OF PALO ALTO
City Hall, 8th Floor
250 Hamilton Avenue
Palo Alto, CA 94301
Attn: City Attorney
(Above Space For Recorder’s Use)
The undersigned declares that this document is recorded at the request of and for the benefit of the City of Palo Alto
and therefore is exempt from the payment of the recording fee pursuant to Government Code §6103 and 27383 and
from the payment of the Documentary Transfer Tax pursuant to Revenue and Taxation Code §11922.

RESTRICTIVE COVENANT
(PC ORDINANCE 5069)
This Restrictive Covenant (“Restrictive Covenant”) is made as of December __, 2014,
between COLLEGE TERRACE CENTRE LLC, a California limited liability company
(“Owner”), and the CITY OF PALO ALTO, a California municipal corporation (“City”). Owner
and City are collectively referred to herein as the “Parties,” and individually as a “Party.”
RECITALS
A.
Owner is the fee owner of certain real property located at 2100 El Camino Real in
the City of Palo Alto, County of Santa Clara, more particularly described on Exhibit A attached
hereto and incorporated herein (“Property”).
B.
On December 2, 2009, the City, acting by and through the City Council, approved
Ordinance No. 5069 (the “PC Ordinance”), amending Section 18.08.040 of the Palo Alto
Municipal Code to rezone the property to PC Planned Community 5069 and allow the
development of the Property as a mixed use project comprised of commercial, residential and
office, and related parking facilities (“College Terrace Centre”).
C.
In approving the PC Ordinance, City made the requisite finding that development
of the Property under the provisions of the PC Planned Community District would result in
public benefits not otherwise attainable by application of the regulations of general districts or
combining districts. Section 4(f)(1) identifies as a public benefit inherent to the development
project, provision of an 8,000 square foot neighborhood-serving grocery market.
D.
Section 4(b) of the PC Ordinance imposes, in relevant part, special limitations on
land uses including the following limitations with regard to the grocery store: (i) A grocery store,
with an area of at least 8,000 square feet, shall exist within the development for the useful life of
the improvement; (ii) The grocery store shall be a neighborhood service grocery store that
provides all the typical grocery store products and services of a neighborhood serving store such
313598535.4

1

that it shall not become a convenience mart facility; (iii) The grocery tenant shall occupy and
begin operations prior to any office tenant occupancy; (iv) The grocery tenant, if it is a party
other than John Garcia (DBA JJ&F), shall be subject to the prior approval of the City and shall
not be withheld unless the City reasonably finds that such proposed grocery tenant is not likely to
be comparable in quality of products and service as JJ&F as it existed and operated on December
7, 2009; and (v) The grocery store space shall remain in continuous operation as a grocery store.
Section 4(b)(7) defines “continuous” to include “brief closure for ordinary business purposes.”
E.
On August 11, 2014, the City Council conducted a hearing to determine whether
the proposed replacement grocer met the PC Ordinance requirements. At that hearing the
Council continued the item and directed the Owner to provide further information on the tenant.
Subsequently, Owner modified its proposal and on December 1, 2014, the City Council
conducted a second hearing to consider whether the PC condition had been satisfied. At that
hearing, the Council rejected applicant’s replacement tenant but directed staff to come back with
a permit extension.
F.
As a condition precedent to the City’s approval of a replacement grocer tenant
other than John Garcia (the “Replacement Tenant”), City is requiring that Owner record this
Restrictive Covenant to ensure that a grocery store is located and continues to operate within
College Terrace Centre as expressly set forth in the PC Ordinance. Owner wishes to record this
Restrictive Covenant, subject to the terms and conditions set forth below.
COVENANT
NOW, THEREFORE, in consideration of the above recitals and the mutual covenants,
terms, conditions, and restrictions contained herein, Owner hereby declares as follows:
1.
Operation of a Grocery Store. During the term of this Restrictive Covenant, a
grocery store with an area of at least 8,000 square feet shall be in continuous operation within
College Terrace Centre for the useful life of the improvements specified in the PC Ordinance.
The grocery store shall be a neighborhood service grocery store that provides all the typical
grocery store products and services of a neighborhood serving store such that it shall not become
a convenience mart facility. For purposes of this Restrictive Covenant, and consistent with the
PC Ordinance, “continuous” operation includes any brief closure for ordinary business purposes.
2.
Penalty. In the event that the Replacement Tenant, and any subsequent tenant
thereafter, fully ceases business operations within College Terrace Centre and such cessation
continues for a period of time in excess of six (6) consecutive months or the applicable grocery
store tenant is not replaced with another grocery store tenant that begins business operations
within such 6-month period, the City shall have the right, but not the obligation, to levy a penalty
against Owner, or any successor owner of the Property, as the case may be, in the amount of
Two Thousand Dollars and 00/100s ($2,000.00) (the “Penalty”) for each day after each 6-month
period that a grocery store is not in operation within College Terrace Centre in accordance with
the terms of the PC Ordinance. Notwithstanding the foregoing or anything to the contrary set
forth in this Restrictive Covenant, the Penalty shall not be imposed and shall not become payable
if City or any other third party (not including Owner) challenges the legality of the PC
Ordinance or otherwise seeks to preclude, halt or interrupt the operation of a grocery store and
2

successfully obtains or secures a court order temporarily or permanently enjoining or otherwise
prohibiting the operation of a grocery store within College Terrace Centre.
3.
City Enforcement and Right to Inspect. Upon no less than two (2) business days’
prior written notice, City shall have the right to inspect grocery store operations once per year for
the sole purposes of confirming that (i) the Replacement Tenant, or any subsequent tenant, is
providing products and services typical of a neighborhood serving store such that it shall not
become a convenience mart facility and (ii) such products and services are comparable in quality
to those of JJ&F as it existed and operated on December 7, 2009. This provision shall not
preclude the City from conducting additional inspections based on a code enforcement
complaints.
4.
Reserved Rights. Owner reserves to itself, and to its members, managers, personal
representatives, heirs, successors, and assigns, all rights accruing from its ownership of the
Property, including the right to engage in all uses of the Property that are not expressly
prohibited or limited by, and are consistent with, the PC Ordinance and this Restrictive
Covenant, including the right to seek from the City modifications to, amendments to or
termination of the PC Ordinance.
5.
Term. This Restrictive Covenant shall be effective on the date on which it is
recorded and shall continue in full force until the earlier to occur of (i) termination of this
Restrictive Covenant by written agreement of Owner (or its successor or assign, as applicable)
and City or (ii) the operative provisions of the PC Ordinance are no longer in full force or effect.
6.
Notices. All notices required or permitted under this Restrictive Covenant shall
be in writing and shall be deemed to have been duly given if personally delivered or sent by
prepaid first class mail, addressed as follows:
If to Owner:

College Terrace Centre, LLC
388 Market Street, Suite 940
San Francisco, CA 94111
Attn: Brian Spiers

If to City:

City of Palo Alto
City Hall, 8th Floor
250 Hamilton Avenue
Palo Alto, CA 94301
Attn: City Attorney

7.
Applicable Law. This Restrictive Covenant shall be construed and enforced in
accordance with the laws of the State of California.
8.
Governing Law. This Restrictive Covenant shall be governed by the laws of the
State of California.
9.
Successors and Assigns. The provisions of this Restrictive Covenant shall be
binding upon and inure to the benefit of the successors and assigns of Owner and City,
respectively.
3

10.
Amendment. This Restrictive Covenant may only be amended pursuant to a
written amendment, executed by Owner (or its successor or assign), consented to by City, and
recorded in the Office of the Recorder of Santa Clara County, California.
11.
Counterparts. This Restrictive Covenant may be executed in counterparts, each of
which shall be deemed an original and all of which, taken together, shall be deemed one and the
same instrument.
[SIGNATURES ON FOLLOWING PAGE]

4

IN WITNESS WHEREOF, the Parties have entered into this Restrictive Covenant as of
the date first set forth above.
OWNER

CITY

COLLEGE TERRACE CENTRE LLC
a California Limited Liability Company

CITY OF PALO ALTO,
a California municipal corporation

By: Brian Spiers Development, LLC
a California Limited Liability Company
Its Manager

By: ______________________
City Manager

By: __________________________
Brian Spiers
Its:
Manager

Approved as to Form
By:
City Attorney
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STATE OF CALIFORNIA

)
) ss.
COUNTY OF SANTA CLARA)
On
, before me,
, a Notary Public, personally
appeared ______________, who proved to me on the basis of satisfactory evidence to be the
person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.
WITNESS my hand and official seal.
Signature
(SEAL)
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EXHIBIT A
LEGAL DESCRIPTION OF THE PROPERTY
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:Carnahan, David
!from:

Sent:
To:

Subject:

140EC-9 PM
herb <herb_borock@hotmail.com>
Monday, December 08, 2014 4:23 PM
Council, City; Clerk, City
December 8, 2014, Council Meeting, Item #10: 2180 El Camino Real

t: 43

Herb Borock
:P. 0. Box 632
Palo Alto, CA 94302
Oecember 8, 2014
Palo Alto City Council
:250 Hamilton Avenue

:Palo Alto, CA 94301

DECEMBER 8, 2014, CITY COUNCIL MEETING, AGENDA ITEM #10
2180 EL CAMINO REAL

Dear City Council:
Please remove this item from your Consent Calendar because the action you took to reject the project last week does
not need an additional vote, and because the amendment made to that motion to reject the project violates the
.California Environmental Quality Act (CEQA) due to the fact that it creates a Potentially Significant Effect that conflicts
with Palo Alto Municipal Code Sections 18.38.130 and 18.38.140, and Ordinances Nos. 5069 and 5061 adopted for the
purpose of avoiding or mitigating an environmental effect. [Guidelines for Implementation of the
California Environmental Quality Act, APPENDIX G,
Issue X. LAND USE AND PLANNING Would the project (b) Conflict with any applicable land use plan, policy, or
regulation of an agency with jurisdiction over the project (including, but not limited to the general plan, specific plan,
local coastal program, or zoning ordinance) adopted for the purpose of avoiding or mitigating an environmental effect?]
Sincerely,
Herl> Borock

Carnahan, David
From:

Sent:
To:

Cc:
Subject:

·Fred Balin <fbalin@gmail.com>
14 DEC _, PH I: IJ3
Monday, December 08, 2014 1:23 PM
Clerk, City
Council, City; Keene, James; Gitelman, Hillary; Stump, Molly; Silver, Cara
Attn: City Clerk -- #10: Motion and/or Amendment Approved?

To: City Clerk
cc: City Council, City Manager, Planning Director, City Attorney
Item #10 this evening, Staff Report ID #5371, "Time Extension for College Terrace Market," on pages 2 and 3, cites
both a motion and an amendment from the council meeting oflast Monday (12/l)related to this topic.
Kindly clarify whether:
1. Both the Motion (Klein/Kniss, 1 sentence) and the Amendment (Scharff/Burt ,1 long, but incomplete sentence,
followed by 4 1-sentence subsections) were adopted and therefore, the council's approval consists of the complete text
of both the motion and the amendment, or whether
2. The _Amendment supersedes the Motion and only the text of the amendment is what the council formally adopted.
Thank you,
Fred Bain
2385 Columbia Street

GIJY 8f PALO ALTO. CA

CHY CLERK'S OFFICE

:Carnahan, David

M~ryjane Marcus <maryjane.marcus@gmail.com> I~ DEC -9 PH I: ~2

if.mm:

Monday, December 08, 2014 1:15 PM
Council, City
2180 El Camino, Palo Alto -- limit Motion to extension of deadline OR let REZONING lapse.

~&nt:

Tu:
iMject:

flbr Palo Alto City Council,

I ,was the first person to testify last week about 2180 El Camino, sharing with you my urging that you insert language to
;ensure the PUBLIC BENEFIT lasts in perpetuity. I remember sitting there afterwards and thinking, 1) wow, the City
ihas much bigger issues than whether a grocery store is a public benefit (so maybe your staff can do more on this) and
~this is turning out to take lots of time and be a bad deal for many.
'lflhink about it.. .. whatever you decide on the public benefit for 2180 El Camino will be in place for 50-100
years. Let's FIX IT NOW, even though this is a pain!

:Pbse consider this:
~w can you insert language to ensure a public benefit in this project in perpetuity? (a fine is not enough)
'Why is it important to take steps to ensure a lasting public benefit?
•
•
•

Can you realistically predict a grocer will be in that space for that long? We don't know how the market or
world will change. We especially can't guarantee that the grocer is extremely comparable to JJ&F.
A fine, even $2000/day, does not address the zoning violation or correct it. It just issues a penalty. A penalty
does is not zoning compliance.
People wanted JJ&F. A grocer would be nice, but it's not clear, 5 years later, that a grocery store is the primary
public benefit value the community wants. I know you hate to read that, but it's possible.

Here are options:
A) Please do not pass the Motion as you drafted last week. The sentiment of giving clear guidance is helpful,
Alut does not address the core issues with this project.
Tra ensure we have time to revisit these issues, just
Extend the deadline to March 31st during which the public benefit agreement will be revisited between the City
and the Developer.
Include terms of the extension by the end of December, 2014.
Ifyou want to include language to support a public benefit in the current motion,
- \Require that an acceptable grocer be found by X date, or the zoning will lapse. It's not that a grocer is not possible,
;om it is not possible on the terms the Developer wants to offer (rent, etc).
-lkquire not just fines but a substitute public benefit (to be negotiated). You can't keep polluting, for instance, and
paying a fine. The pollution needs to stop, and a fine is paid. So if a grocer fails, a fine is paid and they need to find a
substitute public benefit.
- Any fines must be adjusted for inflation!
'B:) Please offer revised language in the public benefit agreement (by the end of December). You have already
'been revising the original ordinance. It's worth making this right now (or asking your staff to do their best) or we will
end up with something no one really wants.
iRevise the public benefit agreement to:
- Ifit is to be a grocer, that there is flexibility in the qualification. (or do a quick survey to get an updated sense of
What would be valuable)

- Ensure that if the grocer fails, the public benefit is maintained with that square footage (or at least 5000 SF). This
would have to be worked out.
- Any fines collected must be adjusted for cost of living and must go to the neighborhood in support of space-related
public benefit projects.
C) If you do not want to revise the Motion or public benefit agreement, let the Rezoning lapse.

Remember that the Developer is earning $5-7 million, if not more, because of this zoning change, and many of those
benefits need to come to the community. We are in dire need of public benefit, now more than ever.
Please advocate on our behalf! You are not a mediator between the public and the developer - Let's not make this a
bad deal for many. I cannot attend tonight because I am going to PreSchool Family but I am happy to talk in more
detail with anyone on your team. I know there are much bigger issues (like climate change, the skyrocketing rents
here) so I hope your staff can help with this, or I am happy to do what I can.
Warmly,
Mary Jane
4152699079

(do something my daughter will enjoy when she's grown!)

********

November 24, 2014
Dear City Council,

el

I've recently gotten involved in the 21$Q ~jij)lifg location because I live 2 blocks from there and would really love to make sure
it offers real community benefit. I am still getting up to speed but I think a modification to the agreement could make it much more
easily enforceable.
Along with other Transition Palo Alto members, I am recommending the following:
1) Require that the 'public benefit' space at ?1$0 ~I Q~fuii'.i'.9 revert to the City of Palo Alto (for community space) at a reduced rate
if the grocery store fails.. Why?
•This requirement will ensure a lasting community benefit. It would be much more enforceable and lasting than a grocery
requirement. It is impossible to enforce a Landlord leasing to itself, as is the case with the plan for the grocery
store. As you know, the 'public benefit' process is problematic and is currently under review because of some of its
limitations.
• Market conditions make it difficult for a market to succeed, so we need a contingency plan that preserves a public
benefit. Alma Plaza has taught us a lot about this issue.
• If the grocery store fails, low-cost or free community space is desperately needed in the Cal Ave area.
DETAILS:
Market conditions: When this agreement was made, it was 2009, JJ&F was still in business and we did not have the Alma Plaza

experience. Now there are other conditions (such as access) that may have led to Miki's market failing, but we know here it is
going to be very challenging for any sizable market to succeed. Trader Joe's has opened and taken considerable business from
Stanford students that JJ&F once had, and the community has come to rely on mo/lie stone's and country sun as well now that
JJ&F has been gone for several years under its original owner (and last year under its subsequent).
Value of reverting to City for community space: If you establish a plan that the lease reverts to the City if the market fails, we will
be assured the building will have a lasting public benefit. There is a dire shortage of free/low cost community space in the
California Ave area. The College Terrace library is small and open only daytime hours, and many of us, especially Transition Palo
Alto, relied on WorldCentric (formerly at g1S_Q it (¢@j}Jlr]g) for many film screenings, potlucks and gatherings. The future of our
community depends on community space to support public goods and the betterment of the whole community. Transition Palo
Alto has only been able to find church space far from Ca/Train now that WorldCentric has closed. It is important to have nonsectarian space.

OR
.2} Revert to the original Neighborhood Commercial zoning which is more appropriate for this space and given current market
conditions.
Sincerely,
Mary Jane Marcus
College Terrace Resident & Transition Palo Alto Member
{415)269-9079

Carnahan, David
From:

Sent:

To:
Subject:

CITY ©F PALO

£tJv

A.~ro. QA

£!

ERK'$ !)Bplff

Anthony Cardott <acardott@gmail.com>
I~ OEC
Friday, December 05, 2014 4:04 PM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

-8 AH S: 12

Palo Alto City Councilors
I urge you and the Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El Camino
Real Bus Rapid Transit Project.
I support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient public
transportation. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and residential
corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also promote a safe and
inviting space for people who walk, bike, ride public transportation, or drive.
I strongly urge VTA to:
Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts).
If we don't bring these critical aspects of BRT to El Camino Real, we are missing a huge opportunity to bring an innovative and
important change to this increasingly congested and dangerous corridor.
Thank you for your work to make our region a safer, better, more vibrant place for us all to get around.
Sincerely,

Anthony Cardott
327Willow
Sanjose, CA 95110

Carnahan, David
From:

Sent:
To:
Subject:

CIJY OF PALO At..T€l\:>CEA.:
S'TX m fRK'? OfFl~
mike wood <michaelpwood83@gmail.com>
l40EC-8 AM 8: ll
Saturday, December 06, 2014 2:31 PM
ECBRT@vta.org; Council, City; Council@sunnyvale.ca.gov; citycouncil@mountainview.gov;
MayorAndCouncil@santaclaraca.gov; council@losaltosca.gov; mayoremail@sanjoseca.gov
Comments to the VTA on the El Camino Real BRT DEIR/EA

I urge you and the Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El
Camino Real Bus Rapid Transit Project.
I support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient public
transportation. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and
residential corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also
promote a safe and inviting space for people who walk, bike, ride public transportation, or drive.
I strongly urge VTA to:
Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk
extensions (bulb-outs).
If we don't bring these critical aspects ofBRT to El Camino Real, we are missing a huge opportunity to bring an

innovative and important change to this increasingly congested and dangerous corridor.
Thank you for your work to make our region a safer, better, more vibrant place for us all to get around.
Sincerely,
Michael Wood

Carnahan, David
From:

Sent:
To:

Subject:

CHY !JP PALO AUil! CA
GP x Cl f WK'S IDEilfE
Janani Dhinakaran <janinthesky@gmail.com>
14 DEC
Saturday, December 06, 2014 5:24 PM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

-8 AH 8: 11

Palo Alto City Councilors
I urge you and th~ Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El Camino
Real Bus Rapid Transit Project.
I support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient public
transportation. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and residential
corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also promote a safe and
inviting space for people who walk, bike, ride public transportation, or drive.
I strongly urge VTA to:
Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater ~ike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts)
.
- And plant more trees in the central area to increase green cover and make ECR a beautiful road.
If we don't bring these critical aspects of BRT to El Camino Real, we are missing a huge opportunity to bring an innovative and
important change to this increasingly congested and dangerous corridor.
Thank you for your work to make our region a safer, better, more vibrant place for us all to get around.
Sincerely,

Janani Dhinakaran
870 E El Camino Real
Apt 215
Sunnyvale, CA 94087

Carnahan, David

err. yOF PALO Al.JO,GA
CITY CLERK'S @f'f'ltGE

Joel Myrick <joeymyrick@yahoo.com>
14 OEC
Saturday, December 06, 2014 5:33 PM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

From:

Sent:
To:

Subject:

-8 AM 8: 11

Palo Alto City Councilors
I urge you and the Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El Camino
Real Bus Rapid Transit Project.
I support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient public
transportatiori. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and residential
corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also promote a safe and
inviting space for people who walk, bike, ride public transportation, or drive.
I strongly urge VTA to:

Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts).
If we don't bring these critical aspects of BRT to El Camino Real, we are missing a huge opportunity to bring an innovative and
important change to this increasingly congested and dangerous corridor.
Thank you for your work to make our region a safer, better, more vibrant place for us all to get around.
Sincerely,

Joel Myrick
16695 church street
Morgan hill, CA 95037

'Carnahan, David

CHY Of PALS Al.IQ, ~A
CITY CLERK'S Off:IGE
Peter Macdonald <pmacdonald@stanfordalumni.or~:l+ OEC
Saturday, December 06, 2014 9:29 PM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

From:

Sent:
To:

Subject:

-8 AH 8: 11

Palo Alto City Councilors
I urge you and the Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El Camino
Real Bus Rapid Transit Project.
l support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient public
transportation. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and residential
corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also promote a safe and
inviting space for people who walk, bike, ride public transportation, or drive.
I strongly urge VTA to:

Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts).
'If we don't bring these critical aspects of BRT to El Camino Real, we are missing a huge opportunity to bring an innovative and
important change to this increasingly congested and dangerous corridor.
Tharik you for your work to make our region a safer, better, more vibrant place for us all to get around.
Sincerely,

Peter Macdonald
3469 Janice Way
Palo Alto, CA 94303

Carnahan, David
from:

Sent:
To:

Subject:

C.IJY @F PALO ALB}. CA
CITY Cl FBK'$ 'lrfWS!f
Jeff Rensch <jrensch@gmail.com>
I~ DEC
Monday, December 08, 2014 9:34 AM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

-8 PM 12: 21

Palo Alto City Councilors
l urge you and the Valley Transportation Authority to support the El Camino Real Bus Rapid Transit Project, by providing a
dedicated lane all the way to Embarcadero.
Traffic is the monster that is crippling all of our other attempts to improve and preserve our community. The BRT offers an
excellent chance to people to get out of their cars and travel in another safer manner. Palo Alto workers who live in San Jose
will be able to get here safely in a way that does not harm the environment.
If losing that lane seems to be a sacrifice to some heavy-duty single occupant vehicle drivers, it is a sacrifice worth making for
ourfuture.
thanks for listening,

Jeff Rensch
741 Chimalus Dr
Palo Alto, CA 94306

;

Carnahan, David

GHY OF PALO ALTO.GA
Blif I er.um s OFF IGE
Jeremy Caves <jeremy.caves@gmail.com>
I 4DEC
Monday, December 08, 2014 5:31 PM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

From:

Sent:
To:

Subject:

':.

-9 PM I: 44

Palo Alto City Councilors
I urge you and the Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El Camino
Real Bus Rapid Transit Project.
I support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient public
transportation. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and residential
corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also promote a safe and
inviting space for people who walk, bike, ride public transportation, or drive.
I strongly urge VTA to:
Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts).
If we don't bring these critical aspects of BRT to El Camino Real, we are missing a huge opportunity to bring an innovative and
important change to this increasingly congested and dangerous corridor.
Further, without these improvements, it is hard to see what exactly the future plan will be. Congestion is getting worse and
worse on El Camino, turning El Camino into an increasingly unattractive place to live and work. Without BRT and a
transformative and innovative solution to the problem, it is extremely difficult to imagine that El Camino will simply magically
become less congested.
Thank you for your work to make our region a safer, better, more vibrant place for us all to get around. Please consider making
El Camino both more public-transit friendly and also biker friendly, for the benefit of our communities, our environment, and our
future.
Sincerely,
Jeremy Caves
Jeremy Caves
2454 Ash Street
Palo Alto, CA 94306

Carnahan, David

CITY Of PALO ALTO. CA
en y CLERK'S OF'r'U~t
Alisa Khieu <alisakhieu17@mittymonarch.com> 14 DEC -9
Monday, December 08, 2014 9:55 PM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

From:

Sent:
To:
Subject:

PH I: IJ2

Palo Alto City Councilors
I urge you and the Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El Camino
Real Bus Rapid Transit Project.
I support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient public
transportation. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and residential
corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also promote a safe and
inviting space for people who walk, bike, ride public transportation, or drive.
I strongly urge VTA to:
Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts).
If we don't bring these critical aspects of BRT to El Camino Real, we are missing a huge opportunity to bring an innovative and
important change to this increasingly congested and dangerous corridor.
Thank you for your work to make our region a safer, better, more vibrant place for us all to get around.
Sincerely,

Alisa Khieu
1767 Aprilsong Ct
San Jose, CA 95131

Carnahan, David

CITY OF PALO ALJQ,CA
C!TY QI ERK'S OEP10E
Virginia Smedberg <virgviolin@hotmail.com>
14 OEC -9
Tuesday, December 09, 2014 1:24 AM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

From:

Sent:
To:

Subject:

PH I: ~2

Palo Alto City Councilors
I urge you and the Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El Camino
Real Bus Rapid Transit Project.
firstly, I believe in public transit, and I take it whenever it is going where I am (often along w/ my bike to make the end
connections better).
Therefore, I urge you to create the best public transit system you can, which will encourage more people to use it.
I support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient public
transportation. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and residential
corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also promote a safe and
inviting spacE;! for people who walk, bike, ride public transportation, or drive.
I strongly urge VTA to:
Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts).
If we don't bring these critical aspects of BRT to El Camino Real, we are missing a huge opportunity to bring an innovative and
important change to this increasingly congested and dangerous corridor.
Thank you for your work to make our region a safer, better, more vibrant place for us all to get around.
Sincerely,

Virginia Smedberg
441 Washington Ave
Palo Alto, CA 94301

Gl:f YOF PALO ALJ0, CM
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Carnahan, David
From:

Sent:
To:

Subject:

Andrew Gallatin <gallatin@gmail.com>
f ~ DEC -9
Tuesday, December 09, 2014 9:13 AM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

PH I: 42

Palo Alto City Councilors
I urge you and the Valley Transportation Authority to halt the El Camino Real Bus Rapid Transit Project.

J strongly urge VTA to NOT Incorporate bus-only lanes in the El Camino Real plan.

If we convert traffic lanes to bus-only lanes on El Camino Real, we will tie traffic in knots, and make an already miserable
commute far worse.
Thank you for stopping this horribly misguided project.
Sincerely,

Andrew Gallatin
532 Thompson Ave
Mountain View, CA 94043

Carnahan, David

C:J;TY IJF PALO ALJfil, CA
GliY CLERK'S OFFIGE
Michelle Marvier <mmarvier@scu.edu>
I~ OEC
Tuesday, December 09, 2014 11:16 AM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

From:

Sent:
To:

Subject:

_, PH I: t.2

Palo Alto City Councilors
l urge you and the Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El Camino
Real Bus Rapid Transit Project.
l support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient pµblic
transportation. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and residential
corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also promote a safe and
inviting space for people who walk, bike, ride public transportation, or drive.

I strongly urge VTA to:
Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts).

If we don't bring these critical aspects of BRT to El Camino Real, we are missing a huge opportunity to bring an innovative and
important change to this increasingly congested and dangerous corridor.
Thank you for your work to make our region a safer, better, more vibrant place for us all to get around.
Sincerely,

Michelle Marvier
3362 Rayanna Ave.
Santa Clara, CA 95051

Carnahan, David
Ian McCluskey <ianjmccluskey@gmail.com>
140EC-'3
Tuesday, December 09, 2014 1:36 PM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

From:
Sent:
To:

Subject:

ft1 \:42

Palo Alto City Councilors
I urge you and the Valley Transportation Authority to bring excellent public transportation to Silicon Valley with the El Camino
Real Bus Rapid Transit Project.
I support a safe and vibrant environment along El Camino Real with fast, frequent, reliable, and convenient public
transportation. A robust El Camino Bus Rapid Transit (BRT) project will transform this important commercial and residential
corridor into a more balanced street with drastically improved bus service. BRT on El Camino Real will also promote a safe and
inviting space for people who walk, bike, ride public transportation, or drive.
I strongly urge VTA to:
Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts).
If we don't bring these critical aspects of BRT to El Camino Real, we are missing a huge opportunity to bring an innovative and
important change to this increasingly congested and dangerous corridor.
Thank you for your work to make our region a safer, better, more vibrant place for us all to get around.
Sincerely,

Ian McCluskey
471 Madison St.
Santa Clara, CA 95050

Carnahan, David

0.11.·y OF. PA. LO ALI©.dt·A··
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Virginia Matzek <vamail@aol.com>
I~ DEC
Tuesday, December 09, 2014 2:07 PM
Council, City
Comments to the VTA on the El Camino Real BRT DEIR/EA

From:

Sent:
To:

Subject:

-9 PH

r.: 32

Palo Alto City Councilors
I'm a Santa Clara resident who strongly supports bus-only lanes and dedicated bike lanes on El Camino Real.
I've just spent the past few months living in Brisbane, Australia, where the city transit system incorporates dedicated bus-only
laneways. The busways make it faster for my kids to get to school by bus and walking than it would be for me to drive them on
congested city streets. As a result, they have become committed transit users. They've actually said, "Why don't we have this at
home?"
I strongly urge VTA to:
Incorporate bus-only lanes in the El Camino Real plan,
Invest in buffered bike lanes and greater bike carrying capacity on transit vehicles, and
Ensure that there are sufficient left turns, more crosswalks, upgraded pedestrian refuges, and sidewalk extensions (bulbouts).
As a cyclist and Caltrain user who has been turned away at the Caltrain station because the cars had reached their bike capacity,
I know how important it is for cyclists to have a Plan B for commuting. Bike lanes and more bikes on fast buses·would help a lot.
thanks!

Virginia Matzek
786 Jefferson
Santa Clara, CA 95053

CHY Of PALO ALTO.GA

CITY CLERK'S @lf:rlGE

Carnahan, David
From:

Sent:
To:

Subject:

Neilson Buchanan <cnsbuchanan@gmail.com>
Monday, December 08, 2014 1:11 PM
City Attorney; Council, City; City Mgr
College Terrace grocery store negotiations

I~ OEC -9

PH I: 43

Last week I observed the Council discussion and later discovered that the Council meeting was not video recorded. So
I cannot fact check my two opinions below.
The Council really did not address the root cause of the problem. The problem is that an unreasonable condition was
placed on the property years ago. All parties (citizens, neighbors, city staff and developer) agreed to a term that in
retrospect may be serve a sustaining community benefits. The condition should have been for retail space including but
not limited to a grocery store. Five years later we have reasonable doubt if a comparable grocery store is viable
financially. Retail trends are too dynamics to make a solid prediction about financial viability even with top level
management. Councilperson Holman clearly made reference to this issue. My first opinion is that the Council did not
devote sufficient analysis to the root cause.
My second opinion is that the Council meeting avoided the only long-term solution. Councilperson Schmid clearly
stated that the Council had a clear evaluation of the public benefit value. I urge the Council to direct staff to negotiate
the strongest position possible for the payment of "$2000 a day" in the event that a grocery store is not operated in
perpetuity. Here are provisions that would guarantee public benefit in the event of a grocery "default".
1. Only one 6 month period should be granted to re-establish operations in the event of a failure
2. The $2000/day penalty must be indexed to the Bay Area Cost of Living.
3. The penalty must be payable on a predetermined schedule, ie end of each month.
4. The penalty cannot be voided for any reason such as change of owners, bankruptcy, etc.
5. The property owner could be permitted to "pay off' the value of the $2000+ daily penalty in a properly calculated
lump sum. The current present cash value of the penalty could be between $5 and $10 million dollars. The public
benefits established by the property owners' agent Mr. Baer is a very large sum of money deserving rigorous
stewardship by the Council.
Due to family priorities, I will be unable to make this remarks in person to the Council.

Gl'fY GF PALO ALTQ.CA
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Carnahan, David
From:

Sent:
To:

Subject:

Annette Ross <port2103@att.net>
Thursday, December 04, 2014 8:46 AM
Council, City
College Terrace Centre and the 12/1 Meeting

14 DEC -8 A~ S: I 5

What really happened at City Council on Monday night? I was there so I know that the proceedings became chaotic
with numerous side conversations on the dais and conferences with the City Clerk and the Applicant's lawyer being
allowed back to the podium out of order (and to make a disparaging remark about Miki Wemess that went
unchallenged) and the public being allowed to observe but not comment. It was, to say the least, foggy. In the midst of
that fog I think you approved an amendment that substantially alters the original terms of the PC approved in January
2010. Is that the outcome of what you did? Was that your intent? Have you essentially eliminated the opportunity for
public review and comment? Can you really make such substantive changes w/o allowing the transparency of a fair
hearing? One salient take away from that meeting is that it appears that Staff doesn't take the time to review
information sent to them from the public. If they did, doesn't it stand to reason that they'd have come to the same
conclusion you did about the proposed management team and not recommend approval? What is really going on here?
I think there need to be some fundamental changes to the way business is done. At the very least, Council meetings
should not be chaotic and important decisions should not be made under the pressure of meeting fatigue or issue
fatigue. I was astounded to see that a major development was on the agenda along with an issue involving an Eichler
neighborhood and the RPPP. One needn't live here long to know that any one of those issues could consume most of a
CC meeting. Curiously, somebody knew to expect a crowd on Monday b/c there were dozens of folding chairs set out
to provide extra seating capacity. I also think controversial items should not be on the consent calendar. Somehow,
that feels sneaky and very much not transparent.
An immediate improvement showing respect for the public would be reconsideration of decisions made on Monday
that were made amidst confusion and at a late hour.
I look forward to your reply.
Annette Portello Ross
Amherst Street

