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TO:  HONORABLE CITY COUNCIL 
 
FROM:  MOLLY STUMP, CITY ATTORNEY 
 
DATE:  NOVEMBER 7, 2022  

SUBJECT: POLICY AND SERVICES COMMITTEE RECOMMENDATION THAT THE CITY 
COUNCIL ADOPT THE 2023 CITYWIDE LEGISLATIVE GUIDELINES AND SUPPORT 
THE TENTATIVE 2023 LEGISLATIVE WORK PLAN 

 
 
Please see the attached Memorandum from the City Attorney regarding SB 1439, which was 
adopted in the 2022 Legislative Session and will go into effect January 1, 2023. 
 
 
 

_______________________   
Molly Stump    

 City Attorney    
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To:   Council Members, Council Candidates, and Concerned Stakeholders 
 
From:   Molly S. Stump, City Attorney 
 
Date:   November 7, 2022 
 
Subject:  Potential Impact of Newly-enacted Senate Bill 1439 on Council Member 

Participation in Certain Items of Community Interest in 2023 
 
 
Introduction  
 
This public memorandum alerts Council Members, Council candidates, and interested 
stakeholders to a new law, SB 1439, which was signed by the Governor on Sept. 29, 2022, and 
will go into effect on January 1, 2023. The bill makes significant changes to Government Code 
84308, known as the “Pay to Play Contribution Restriction.”  
 
While many questions remain about the interpretation and application of SB 1439, the most 
time-sensitive concern is a possibility that the new law could impact Council Members’ ability 
to participate in certain Council matters in 2023. Council candidates and current Council 
Members are encouraged to read this memorandum and the attachments and then consider 
whether it would be prudent to take action now in order to avoid a recusal that would 
otherwise be required in 2023. Because the law includes a narrow window of time in which 
corrective action may be taken, we are alerting you now, even though definitive answers 
regarding application of the new law are not yet available. 
 
Background  
 
Gov. Code 84308 has been in effect since 1982 but until now has applied only to members of 
appointed boards and commissions, such as Planning Commissioners; elected officials, including 
City Council members, were exempt. SB 1439 makes the law applicable to elected officials and 
also extends the time period where recusals are required from three months to twelve. 
 
Gov. Code 84308, as amended by SB 1439, includes the following restrictions: 
 

1.    A party, or his or her agent, seeking a license, permit, or other entitlement for use is 
prohibited from contributing more than $250 to an officer of the agency while the proceeding is 
pending and for 12 months after the date of the final decision in the proceeding. The party 
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must also disclose on the record of the proceeding any contributions of $250 to an officer in the 
previous 12 months. 
 

2.    An officer of an agency is prohibited from accepting, soliciting, or directing a 
contribution of more than $250 from a party or participant to a proceeding, or his or her agent, 
while the proceeding is pending and for 12 months after the date of the final decision in the 
proceeding. 
 

3.    An officer of an agency must disclose on the record of the proceeding and recuse 
themselves from a decision on a license, permit, or other entitlement for use if the officer has 
willfully or knowingly received a contribution of more than $250 in the preceding 12 months 
from either: 

 
a)    A party or his or her agent within the preceding 12 months, or 
 
b)    A participant or participant’s agent if the official knows or has reason to know that 
the participant has a financial interest as defined in the Political Reform Act. 

 
A “participant” is defined as anyone who has a financial interest in the decision as defined in 
the Political Reform Act, and who lobbies officers or employees of the agency, testifies in 
person before the agency, or otherwise acts to influence officers of the agency. Note that this 
definition of “participant” extends the law beyond project owners to include, among others, 
neighbors of a proposed project who own property that is materially impacted under Fair 
Political Practices Commission (FPPC) Regulation 18702.2 (presumptively, real property within 
500 feet, and potentially, real property more than 500 feet but less than 1000 feet from a 
proposed project) and who speak at a meeting of the Council, Planning and Transportation 
Commission, or Architectural Review Board or contact the City regarding the project.  
 

4.    Officials have a limited opportunity to take corrective action. 
 
•    Contributions made prior the decision: The officer may participate in the decision if 
the officer returns the contribution or portion in excess of $250 within 30 days from the 
time the officer knows, or should have known, about the contribution and the 
proceeding involving a license, permit, or other entitlement for use. 
 
•    Contributions made within 12 months after the decision: The officer may cure the 
violation by returning the contribution, or the portion in excess of $250, within 14 days 
of accepting, soliciting, or directing the contribution, whichever comes latest, but only if 
the officer did not knowingly and willfully accept, solicit, or direct the prohibited 
contribution. 
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Discussion 
 
The new law could mandate recusal of newly elected or reelected council members from 
council consideration of projects of community interest where council members accepted 
campaign contributions in 2022 from civically-involved residents owning nearby property. In an 
attempt to clarify application of the new law, public officials and city attorneys have sought a 
formal opinion from the FPPC on how the agency will apply the new law to activities in 2022. 
The public officials and attorneys proposed an implementation timeline that would allow for 
training and education before the new requirements go into effect. On November 3, FPPC staff 
posted a draft Opinion addressing these issues. The draft Opinion proposes immediate 
implementation of the new requirements, which would mean that campaign contributions 
accepted in 2022 could trigger recusals in 2023. The Fair Political Practices Commission will 
consider adoption of the Opinion at its meeting on November 17.  
 
Council Members and candidates are encouraged to review the attached materials, seek advice 
if needed, and consider whether corrective action is appropriate to your circumstances. 
 
 
Attachments 
Senate Bill 1439_Leg Counsel’s Digest and bill text 
Senate Bill Rules Committee Floor Analyses SB 1439 
FPPC Staff Proposed Opinion Regarding SB 1439 
FPPC Regulation 18702.2 
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SENATE RULES COMMITTEE
Office of Senate Floor Analyses 
(916) 651-1520 Fax: (916) 327-4478

SB 1439 

UNFINISHED BUSINESS  

Bill No: SB 1439 
Author: Glazer (D), et al. 
Amended: 8/15/22   
Vote: 27  

  
SENATE ELECTIONS & C.A. COMMITTEE:  5-0, 3/28/22 
AYES:  Glazer, Nielsen, Hertzberg, Leyva, Newman 
 
SENATE APPROPRIATIONS COMMITTEE:  5-0, 5/19/22 
AYES:  Portantino, Bradford, Kamlager, Laird, Wieckowski 
NO VOTE RECORDED:  Bates, Jones 
 
SENATE APPROPRIATIONS COMMITTEE:  5-2, 5/19/22 
AYES:  Portantino, Bradford, Kamlager, Laird, Wieckowski 
NOES:  Bates, Jones 
 
SENATE FLOOR:  34-0, 5/25/22 
AYES:  Allen, Archuleta, Atkins, Becker, Bradford, Caballero, Cortese, Dahle, 

Dodd, Durazo, Eggman, Glazer, Gonzalez, Hueso, Hurtado, Kamlager, Laird, 
Leyva, Limón, McGuire, Melendez, Min, Newman, Ochoa Bogh, Pan, 
Portantino, Roth, Rubio, Skinner, Stern, Umberg, Wieckowski, Wiener, Wilk 

NO VOTE RECORDED:  Bates, Borgeas, Grove, Hertzberg, Jones, Nielsen 
 
ASSEMBLY FLOOR:  Not available 
  

SUBJECT: Campaign contributions:  agency officers 

SOURCE: Author 

DIGEST: This bill applies the existing campaign contribution prohibition for 
state and local agencies and applies it to local elected agencies, such as city 
councils and boards of supervisors, and expands the timeframe prohibiting specific 

specified. 
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Assembly Amendments remove provisions relating to a spouse of a party or a 
participant and made clarifying changes. 

ANALYSIS:  

Existing law: 
 
1) Creates the Fair Political Practices Commission (FPPC) and makes it 

responsible for the impartial, effective administration and implementation of 
the Political Reform Act of 1974 (PRA).  

 
2) Prohibits an officer of an agency from accepting, soliciting, or directing a 

permit, or other entitlement for use is pending before the agency and for three 
months following the date a final decision is rendered in the proceeding if the 
officer knows or has reason to know that the participant has a financial interest, 
as specified.  Provides that this prohibition shall apply regardless of whether 
the officer accepts, s
behalf, or on behalf of any other officer, or on behalf of any candidate for 
office or on behalf of any committee. 

 
3) Defines the following terms: 

 
a) for, or is the subject of, 

a proceeding involving a license, permit, or other entitlement for use. 
 

b) 
actively supports or opposes a particular decision in a proceeding involving 
a license, permit, or other entitlement for use and who has a financial 
interest in the decision, as specified.  Provides that a person actively 
supports or opposes a particular decision in a proceeding if that person 
lobbies in person the officers or employees of the agency, testifies in person 
before the agency, or otherwise acts to influence officers of the agency. 
 

c) 
include the courts or any agency in the judicial branch of government, local 
governmental agencies whose members are directly elected by the voters, 
the Legislature, the Board of Equalization, or constitutional officers.  

exempted agency but is acting as a voting member of another agency. 

DocuSign Envelope ID: A9C31B2B-3CF9-46E7-9842-C78C45242B2A



SB 1439 
 Page  3 

 

 
d) 

alternate to an elected or appointed officer of an agency, and any candidate 
for elective office in an agency. 
 

e)  to mean all business, 
professional, trade, and land use licenses and permits and all other 
entitlements for use, including all entitlements for land use, all contracts 
(other than competitively bid, labor, or personal employment contracts), 
and all franchises. 
 

f) 
federal, state, or local elections. 

 
4) Requires, prior to rendering any decision in a proceeding involving a license, 

permit, or other entitlement for use pending before an agency, each officer of 
the agency who received a contribution within the preceding 12 months in an 
amount of more than $250 from a party or from any participant to disclose that 
fact on the record of the proceeding.   

 
5) Provides that no officer of an agency shall make, participate in making, or in 

n 
in a proceeding involving a license, permit, or other entitlement for use 
pending before the agency if the officer has willfully or knowingly received a 
contribution in an amount of more than $250 within the preceding 12 months 

agent, if the officer knows or has reason to know that the participant has a 
financial interest in the decision, as specified. 

 
6) Provides that if an officer receives a contribution, which would otherwise 

require disqualification under this section, returns the contribution within 30 
days from the time the officer knows, or should have known, about the 
contribution and the proceeding involving a license, permit, or other 
entitlement for use, the officer shall be permitted to participate in the 
proceeding. 

 
7) Requires a party to a proceeding before an agency involving a license, permit, 

or other entitlement for use to disclose on the record of the proceeding any 
contribution in an amount of more than $250 made within the preceding 12 
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8) Prohibits a party, or agent to a party, to a proceeding involving a license, 

permit, or other entitlement for use pending before any agency or a participant, 
or agent to a participant, in the proceeding making a contribution of more than 
$250 to any officer of that agency during the proceeding and for three months 
following the date a final decision is rendered by the agency in the proceeding.  
Provides that when a closed corporation is a party to, or a participant in, a 
proceeding involving a license, permit, or other entitlement for use pending 
before an agency, the majority shareholder is subject to the disclosure and 
prohibition requirements, as specified. 

 
9) Specifies that the above provisions relating to contributions shall not be 

construed to imply that any contribution subject to being reported under the 
PRA shall not be so reported. 

 
10) Provides that when the FPPC determines that a violation has occurred, the 

FPPC shall issue an order that may require the violator to do all or any of the 
following: 

 
a) Cease and desist the violation of the PRA. 

 
b) File any reports, statements, or other documents or information required by 

the PRA. 
 

c) Pay a monetary penalty of up to $5,000 per violation to the General Fund of 
the state. Provides that when the FPPC determines that no violation has 
occurred, it shall publish a declaration so stating. 

 
This bill: 
 
1) Subjects local elected government agency officers to the existing prohibition of 

an officer of appointed state and local agencies from accepting, soliciting, or 
directing a contribution of more than $250 from any party, participant, or a 

e, permit, or 
other entitlement for use is pending before the agency, as specified.   

 
2) Provides that an officer of a local elected government agency is prohibited 

from accepting, soliciting, or directing a contribution of more than $250 from 

following the date a final decision is rendered in the proceeding involving a 
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license, permit, or other entitlement for use if the officer knows or has reasons 
to know that the party or participant has financial interest, unless certain 
conditions are met and as specified.  Extends the contribution prohibition 
period from three to 12 months for all agencies required to abide by the 

 
 
3) Permits an officer who is subject to the provisions of this bill, and who accepts, 

solicits, or directs a contribution of more than $250 during the 12 months after 
the date a final decision is rendered in a proceeding involving a license, permit, 
or other entitlement for use, to cure the violation by returning the contribution 
or the portion exceeding $250 within 14 days of accepting, soliciting, or 
directing the contribution, whichever comes latest.  Provides that an officer is 
permitted to cure such a violation only if the officer did not knowingly and 
willfully accept, solicit, or direct the prohibited contribution, and requires the 
officer or the officer's controlled committee to maintain records of curing the 
violation.  

Background 
 
Political Reform Act of 1974.  In 1974, California voters passed Proposition 9, an 
initiative commonly known as the PRA.  Proposition 9 created the FPPC and 
codified significant restrictions and prohibitions on candidates, officeholders, and 
lobbyists.  The Legislature is permitted to amend the PRA, but the amendments 
must further the purposes of the PRA and requires a two-thirds vote of both houses 
of the Legislature. 
 
The Levine Act.  In 1982, the Legislature passed and Governor Brown signed 
AB 1040 (Levine, Chapter 1049, Statutes of 1982).  AB 1040, also known as the 
Levine Act, prohibited an elected or appointed officer, alternate, or candidate for 
office who serves on a specific quasi-judicial board or commission from accepting, 
soliciting, or directing a contribution of $250 or more from any person or their 
agent who has an application for a license, permit, or other entitlement for use 
pending before the body and for three months following the date a decision is 

longer, or from any person, or their agent, who actively opposes the application.  
Legislative bodies, such as city councils, county boards of supervisors, and the 
Legislature were excluded from these provisions unless the officer served on a 
specific board or commission.  Additionally, constitutional officers who serve on a 
board or commission as a requirement of their constitutional office were also not 
subject to these provisions. 
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AB 1040 was in response to reports in the Los Angeles Times that several 
coastal commissioners had solicited and received large campaign contributions 
from persons who had applications pending before them.  One of the purposes of 
the Levine Act was to assure that appointed members of boards or commissions 
were not influenced by the receipt of campaign contributions from the individuals 
and parties appearing before them, and that officials were not able to use their 
position of authority to unduly influence applicants to make contributions to their 
campaigns.  
 
Since the chaptering of AB 1040, a number of bills were enacted to help clarify the 
prohibition and terminology following the initial implementation of AB 1040.  
This was seen in AB 2992 (Waters, Chapter 1681, Statutes of 1984) when many of 
the current prohibitions and changes took place, such as a clarification of the 
definitions of the terms used in statute.   
 
Local Cities.  A number of California cities have prohibitions on campaign 
contributions from developers and city contractors to elected city officials.  These 
cities include: Alhambra, Baldwin Park, Claremont, Costa Mesa, Culver City, 
Gardena, Glendale, Los Angeles, Malibu, Modesto, National City, Oakland, 
Oxnard, Pacific Grove, Pasadena, San Francisco, Temple City, and West Covina.  
These cities all have some type of prohibition on campaign contributions with 
developers and contractors that have business before the governing body and, 
sometimes, a range beyond three months following an action. 

Comments 
 
1) According to the author, this bill seeks to apply the same prohibitions that exist 

for state and local agencies to local elected agencies. Current state law counter-
intuitively permits local elected officials running for re-election to solicit and 
accept sizable contributions from those who are seeking permits or licenses 
before them but prohibits identical contributions to an appointed official 
running for office who is acting in exactly the same capacity.  If a local elected 
official, such as a county supervisor, is appointed to a license-granting board, 
the official would be barred under current law from accepting contributions 

l.  However, a city councilmember 
running against the supervisor would be able to seek and receive contributions 
from the same permit-seekers.  Beyond counter-intuition, the problem of special 
interests seeking to influence local decision-making is longstanding, well-
documented, and real.  SB 1439 ensures the same pay-to-play prohibitions that 
apply to state agency appointees or appointed local officials when approving a 
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license, permit, or entitlement for use also apply to local elected officials when 
acting in an identical capacity. 

 
Related/Prior Legislation 
 
AB 1728 (C. Garcia, 2014) would have made all officials who are elected to local 
water boards subject to existing provisions of state law limiting contributions to 
officials from entities with business before the agency involving a license, permit, 
or other entitlement for use.  AB 1728 was vetoed by Governor Brown who stated 

government entities whose membership includes individuals who are not elected 
directly by voters.  Expanding the Act to one subset of special districts, namely 
water boards, would add more complexity without advancing the goals of the 

 
 
AB 1241 (Norby, 2011) would have exempted officials who are directly elected to 
an agency from the Levine Act for agencies that are governed by a board that 
contains both elected and appointed members.  AB 1241 was approved by the 
Assembly on a 65-6 vote, but failed passage on the Senate Floor on a 19-20 vote. 
 
AB 2164 (Norby, 2010) was substantially similar to AB 1241.  AB 2164 was 
approved by the Assembly on a 60-2 vote, but was held in the Senate Elections and 
Constitutional Amendments Committee. 
 
AB 2992 (Waters, Chapter 1681, Statutes of 1984) clarified when many of the 
current prohibitions and changes took place, such as a clarification of the 
definitions of the terms used in statute.  For example, AB 2992 clarified that 
competitively bid, labor, or personal employment contracts were excluded from the 

 
 
AB 1040 (Levine, Chapter 1049, Statutes of 1982), also known as the Levine Act, 
prohibited an elected or appointed officer, alternate, or candidate for office who 
serves on a specific quasi-judicial board or commission from accepting, soliciting, 
or directing a contribution of $250 or more from any person or their agent who has 
an application for a license, permit, or other entitlement for use pending before the 
body and for three months following the date a decision is rendered on the 

person, or their agent, who actively opposes the application. 
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FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: Yes 
 
According to the Assembly Appropriations Committee: 
 
Costs to the Fair Political Practices Commission of $466,000 in fiscal year (FY) 
2022-23 and $445,000 annually thereafter in additional staff and infrastructure to 
enforce compliance with this program. 

SUPPORT: (Verified 8/30/22) 

California Clean Money Campaign  
California Common Cause 
California Environmental Voters 
Citizens Take Action 
Consumer Watchdog 
Fair Political Practices Commission 
Govern for California 
Inland Empire United 
League of Women Voters of California 
Northern California Recycling Association 
Represent US, Los Angeles-San Gabriel Valley Chapter  

OPPOSITION: (Verified 8/30/22) 

None received 
 
 

Prepared by: Scott Matsumoto / E. & C.A. / (916) 651-4106 
8/31/22 19:41:04 

****  END  **** 
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STATE OF CALIFORNIA
FAIR POLITICAL PRACTICES COMMISSION
1 1 0 2 Q S tr ee t  •  S u i te  3 0 0 0 •  S a c ra m en t o ,  C A  9 58 1 1
(9 1 6 )  3 22 - 56 6 0  •  F a x  (9 1 6 )  3 2 2- 0 8 8 6

To: Chair Miadich and Commissioners Baker, Gómez, Wilson, and Wood 

From:  Dave Bainbridge, General Counsel
Kevin Cornwall, Commission Counsel

Subject: Opinion Requested Regarding Application of Amendments to Section 84308

Date:  November 3, 2022

Executive Summary

On January 1, 2023, Senate Bill 1439 goes into effect, broadening the scope of Section 
84308 of the Political Reform Act to prohibit local elected officials from taking part in licensing, 
permitting, and other use entitlement proceedings involving a party or participant who has 
contributed more than $250 to the official within the 12 months prior to the proceeding. The 
amendments also extend the period in which an official is prohibited from receiving a 
contribution exceeding $250 from a party or participant in the proceeding from three to 12 
months after the final decision. The FPPC has received multiple questions and requests for 
advice regarding how Section 84308, as amended, applies with respect to contributions and 
proceedings that occurred in 2022, before the amendments were in effect. Accordingly, Legal 
Division staff proposes the Commission issue an Opinion advising that Section 84308, as 
amended, looks back to contributions received and proceedings conducted throughout 2022 and 
such application does not constitute an impermissible “retroactive” application of a law. Legal 
Division staff is also prepared to draft regulatory amendments further clarifying Section 84308, 
as amended.

Reason for Proposal

Currently, Section 84308 of the Political Reform Act prohibits an officer of an agency 
from accepting, soliciting, or directing a contribution of more than $250 from any party, 
participant, or agent thereof while a proceeding involving a license, permit, or other entitlement 
for use is pending before the agency and for three months following the date a final decision is 
rendered in the proceeding if the official knows or has reason to know that the participant has a 
financial interest, as further specified in the Act. An official is also prohibited from taking part in 
such a decision if they have received a contribution exceeding $250 within the preceding 12 
months. The term “agency,” as used in Section 84308, does not include local governmental 
agencies whose members are directly elected by voters.

On January 1, 2023, SB 1439 goes into effect, amending Section 84308 in two key ways. 
First, the bill extends the period in which such a contribution is prohibited after a final decision is 
rendered from three months to 12 months. Second, the application of Section 84308 will extend 
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to local government agencies whose members are directly elected by voters (e.g. city council 
members).

The FPPC has received several requests for clarification on how Section 84308, as 
amended, will apply on January 1, 2023. More specifically, will local elected officials be 
prohibited from taking part in decisions involving parties and participants from whom they 
received contributions of $250 or more during the preceding 12 months, before the amended 
statute was in effect? Likewise, are officials who took part in license and permit proceedings that 
concluded in 2022 prohibited from receiving contributions from parties or participants in the 
proceedings for 12 months thereafter? Alternatively, should Section 84308, as amended, be 
applied in such a way that officials’ conduct in 2022 would not potentially disqualify them from 
taking part in any subsequent governmental decisions or receiving contributions based on that 
conduct?

Most recently, the League of California Cities (Cal Cities) has formalized some of these 
questions with a request for an FPPC Opinion on behalf of El Cajon City Councilmember Gary 
P. Kendrick. In response, Legal Division staff recommends the Commission move forward with 
an opinion pursuant to Section 83114, addressing these questions. Below, Legal Division staff 
analyzes Section 84308 with respect to the above questions and advises the Commission issue an 
Opinion providing that under Section 84308, as amended, contributions and proceedings that 
occurred during 2022 may disqualify officials from subsequently taking part in proceedings or 
receiving certain contributions exceeding $250.

Background

In 1982, the California Legislature passed the Levine Act, adding Section 84308 to the 
Political Reform Act, following reports in the Los Angeles Times that several coastal 
commissioners had solicited and received large campaign contributions from persons who had 
applications pending before them. One of the purposes of the Levine Act was to assure that 
appointed members of boards and commissions were not influenced by the receipt of campaign 
contributions from the individuals and parties appearing before them, and that officials were not 
able to use their positions of authority to unduly influence applicants to make contributions to 
their campaigns.

Today, Section 84308 provides, in relevant part, that an officer is prohibited from taking 
part in a license, permit, or other entitlement use proceeding if the officer has received a 
contribution in excess of $250 within the preceding 12 months. An officer is also prohibited from 
accepting a contribution in excess of $250 during the proceeding and for three months following 
the date a final decision is rendered in the proceeding. However, these requirements do not apply 
to local elected officials when taking part in a decision by the board or body to which they were 
directly elected. Once SB 1439 takes effect on January 1, however, Section 84308 will apply to 
local elected officials even when taking part in a decision by the board or body to which they 
were directly elected. Additionally, the period in which contributions in excess of $250 are 
prohibited following a final decision will be extended from three months to 12 months.

According to SB 1439’s author:
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This bill seeks to apply the same prohibitions that exist for state and local agencies 
to local elected agencies. Current state law counter-intuitively permits local elected 
officials running for re-election to solicit and accept sizable contributions from 
those who are seeking permits or licenses before them but prohibits identical 
contributions to an appointed official running for office who is acting in exactly the 
same capacity. If a local elected official, such as a county supervisor, is appointed 
to a license-granting board, the official would be barred under current law from 
accepting contributions from those seeking the official’s approval. However, a city 
councilmember running against the supervisor would be able to seek and receive 
contributions from the same permit-seekers. Beyond counter-intuition, the problem 
of special interests seeking to influence local decision-making is longstanding, 
well-documented, and real. SB 1439 ensures the same pay-to-play prohibitions that 
apply to state agency appointees or appointed local officials when approving a 
license, permit, or entitlement for use also apply to local elected officials when 
acting in an identical capacity.

(Sen. Comm. on Elections & Constitutional Amendments, Analysis of Sen. Bill No. 1439 (2021-
2022 Reg. Sess.) Mar. 3, 2022.) 

Law

A basic canon of statutory interpretation is that statutes do not operate 
retrospectively unless the Legislature plainly intended them to do so. (Evangelatos 
v. Superior Court (1988) 44 Cal. 3d 1188, 1207-1208 [246 Cal. Rptr. 629, 753 P.2d 
585]; Aetna Cas. & Surety Co. v. Ind. Acc. Com. (1947) 30 Cal. 2d 388, 393 [182 
P.2d 159].) A statute has retrospective effect when it substantially changes the legal 
consequences of past events. (Kizer v. Hanna (1989) 48 Cal. 3d 1, 7 [255 Cal. Rptr. 
412, 767 P.2d 679].) A statute does not operate retrospectively simply because its 
application depends on facts or conditions existing before its enactment. (Ibid.) Of 
course, when the Legislature clearly intends a statute to operate retrospectively, we 
are obliged to carry out that intent unless due process considerations prevent us.

(In re Marriage of Bouquet (1976) 16 Cal. 3d 583, 587, 592.)

Although some earlier courts, in considering the retroactivity of a statute, focused their 
analysis on whether the statute was categorized as “substantive” or “procedural,” “California has 
rejected this type of classification . . . .” (Western Security Bank v. Superior Court (1997 15 
Cal.4th 232, 244 n.4.)  Instead, the Supreme Court of California has explained, “[i]n truth, the 
distinction relates not so much to the form of the statute as to its effects. If substantial changes 
are made, even in a statute which might ordinarily be classified as procedural, the operation on 
existing rights would be retroactive because the legal effects of past events would be changed, 
and the statute will be construed to operate only in futuro unless the legislative intent to the 
contrary clearly appears.” (Id. at p. 244 n.4 (quoting Aetna, supra, 30 Cal. 2d at p. 394.) Thus, 
the “true distinction” is not between “substantive” and “procedural” statutes, “but between those 
affecting past transactions and those impacting only on future events.” (Russell v. Superior Court 
(1986) 185 Cal.App.3d 810, 816.)
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Section 83114 provides that “[a]ny person may request the commission to issue an 
opinion with respect to that person’s duties under [the Act]. The commission shall, within 14 
days, either issue the opinion or advise the person who made the request whether an opinion will 
be issued.” (Section 83114(a).) Regulation 18320 further specifies that opinion requests may be 
submitted by the representative of a person whose duties under the Act are in question, as long as 
at least one person is identified in the opinion request. (Regulation 18320(a)(1).) After the 
Commission has agreed to issue an opinion, the Commission is required to hold a hearing on the 
request. (Regulation 18322(a).) Commission staff is required to prepare a memorandum 
discussing the issues and providing any staff recommendations. (Regulation 18322(b).) A draft 
of the opinion shall be provided to the members of the Commission, the Attorney General, the 
Franchise Tax Board, the Secretary of State, the person requesting the opinion, and other 
interested persons and shall be made available to the public. (Regulation 18322(e).) Thereafter, 
the opinion shall be adopted at a public meeting. (Ibid.)

Discussion

In recent months, the FPPC has received several questions from interested parties seeking 
clarification on whether Section 84308’s 12 month lookback period and ban on receipt of 
contributions will apply to local elected officials immediately upon going into effect on January 
1, 2023. Stated differently, will Section 84308, as amended, potentially prohibit local officials 
from taking part in governmental decisions based on contributions received at any point in 2022, 
before the amended statute was in effect? Secondly, will Section 84308 prohibit officials from 
receiving contributions based on permit and license proceedings that were completed in 2022?

In determining how amended Section 84308 should be applied, two questions that must 
be considered are: (1) what does the law permit; and (2) what is advisable as a matter of public 
policy? With respect to the first question, for reasons detailed below, Legal Division staff advises 
that Commission may legally interpret Section 84308, as amended, in a manner that considers 
conduct that occurred in 2022, before the amendments took effect. Regarding the second 
question, Legal Division staff advises that while there is merit to either approach—that is, 
whether or not to consider 2022 conduct when applying Section 84308—the purposes of the Act 
are best served by taking into account contributions received and decisions made in 2022 so as 
not to delay implementation of SB 1439.

(1) Whether the Law Permits Consideration of Contributions Made and Proceedings That 
Occurred Prior to the Section 84308 Amendments Taking Effect

After reviewing the relevant law and legislative history, Legal Division staff advises that, 
as drafted, Section 84308 may be applied in a manner that considers contributions received by 
local elected officials and proceedings conducted throughout 2022. Such an application would 
only be prohibited under California law if it would constitute a retroactive application of the 
statute. If the amendment changes the legal consequences of past conduct, application based on 
that past conduct would be considered retroactive and therefore prohibited in the absence of clear 
legislative intent. Alternatively, if the amendment would merely impact future events, 
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application that considers conduct that occurred in 2022 would be considered prospective, not 
retroactive.

Applying amendments to Section 84308 to prohibit taking part in a decision in 2023 
based on contributions received in 2022, or to prohibit accepting a contribution in 2023 based on 
a proceeding occurring in 2022, would not constitute retroactive application. Any contrary 
argument would be based on the idea that at the time certain conduct occurred in 2022 (i.e., 
receipt of contributions or participation in proceedings), there were no legal ramifications for 
said conduct, but after January 1, 2023, there will be legal ramifications. However, such an effect 
does not amount to retroactive application of a law. The legal effect of the past conduct has not 
changed. Rather, the past conduct merely informs the legal effect of some future conduct. In 
other words, once amended Section 84308 takes effect on January 1, 2023, no official will have 
violated the Political Reform Act based on contributions received or proceedings participated in 
throughout 2022. An impermissible retroactive application occurs only if Section 84308 is 
interpreted to prohibit conduct occurring prior to January 1, 2023. For instance, if a local elected 
official who permissibly received a contribution exceeding $250 in June 2022 permissibly took 
part in a permitting proceeding involving the contributor in October 2022, but was subsequently 
said to have violated the Act based on amended Section 84308 taking effect. (See, e.g., Rosasco 
v. Comm’n on Judicial Performance (2000) 82 Cal.App.4th 315 [holding that changes to 
California Constitution allowing governmental commission to investigate conduct of former 
judges could not, as a matter of law, be applied to any judge who retired before the effective date 
of the changes].)

This is not the case here, however. The legal effect of the past conduct has not changed. 
Whether a local elected official received a contribution exceeding $250 merely impacts whether 
that official would violate the Political Reform Act if they took part in a proceeding involving 
the contributor after January 1, 2023. Likewise, an official has not violated the Political Reform 
Act by taking part in a licensing or permitting proceeding in 2022. Rather, such participation 
merely affects whether the official is permitted to receive a contribution from a party or 
participant during the 12 months following the final decision in the proceeding. Accordingly, 
such an application of amended Section 84308 is more reasonably characterized as prospective, 
only impacting future events. As stated, if applied beginning on January 1, 2023, and with 
respect to contributions received in 2022, local elected officials would not suddenly be liable for 
conduct that occurred in 2022. Rather, the amendment would only impact the conditions in 
which an official is permitted to take part in a proceeding going forward. 

Case law illustrates that consideration of contributions received and proceedings 
participated in throughout 2022 would not constitute retroactive application of Section 84308. In 
Kizer v. Hanna (1989) 48 Cal.3d 1, the California Supreme Court considered a statute that 
authorizes the state to claim against the estate of a deceased Medi-Cal recipient “an amount 
equal to payments for health care services received,” which became effective approximately 
seven years after the Medi-Cal recipient at issue had begun receiving Medi-Cal health care 
services and two years before his death. (Id. at pp. 3-4.) In holding that the statute applied 
prospectively, rather than retroactively, the Kizer Court pointed to “the fact that no liability to 
reimburse the Department arises until the Medi-Cal recipient’s death.” (Id. at p. 8.) While 
application of the statute depended on the existence of “facts or conditions” that came into 
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existence prior to the statute’s enactment, the statute only applied to estates arising after the 
statute’s enactment. (Id. at p. 9.)

In Burks v. Poppy Construction Co. (1962) 57 Cal.2d 463, the State Supreme Court held 
that the Hawkins Act, which prohibited discrimination in connection with the rental or sale of 
publicly assisted housing, applied even though a housing development received public assistance 
prior to the Hawkins Act’s enactment. (Id. at p. 474.) This was the case because sanctions were 
imposed only for violations occurring after the statute’s effective date. Even though the 
defendant’s housing development would not be subject to the Hawkins Act had he not received 
public assistance, the application of the Hawkins Act was not retroactive because “[a] statute 
does not operate retroactively merely because some of the facts or conditions upon which its 
application depends came into existence prior to its enactment.” (Ibid.)

Finally, in United States v. Jacobs (1939) 306 U.S. 363, the Supreme Court of the United 
States upheld the application of a tax law adopted in 1924 to property obtained in 1909 because 
the event that triggered the taxation was the transfer of the property via joint tenancy to the 
decedent’s wife, which occurred after the law went into effect, not the purchase of the property 
in 1909. The Court reasoned, “[h]ad the tenancy not been created, this survivorship and change 
of ownership would not have taken place, but the tax does not operate retroactively merely 
because some of the facts or conditions upon which its application depends came into being prior 
to the enactment of the tax.” (Id. at 367.)

In each of the three case law examples, the key consideration in determining whether a 
statute has a retroactive effect is whether the statute changes the legal consequences of past 
conduct or merely impacts future events. In each of the three cases, no liability applied to the 
subject until a future, triggering event occurred. Here, too, officials who come within the scope 
of amended Section 84308 would not face any change in liability based solely on past conduct. 
Rather, although amended Section 84308’s application would consider facts or conditions 
existing before its enactment, it will only impact those officials after some triggering event in the 
future. Accordingly, once the amendments to Section 84308 take effect on January 1, 2023, the 
statute may prospectively prohibit a local elected official’s participation in proceedings involving 
parties and participants who have contributed more than $250 to the official within the past 12 
months and may also prospectively prohibit the receipt of contributions in excess of $250 from 
parties and participants to proceedings an official took part in within the preceding 12 months.

(2) Whether Section 84308, as a Matter of Public Policy, Should Apply Prospectively in a 
Manner That Looks Back at Contributions Received and Proceedings Participated in 
Throughout 2022

In Cal Cities’ request for an FPPC Opinion, the organization noted concerns regarding 
fairness if Section 84308, as amended, is applied in a manner that looks back at conduct that 
occurred in 2022, before the amendments took effect. Cal Cities wrote:

If the “look back” provision is applied retroactively, it could disqualify a city 
councilmember who lawfully accepted campaign donations in 2022 from 
participating in important decisions affecting the community in 2023. These 
contributions may have been received from either a party or participant, such as a 
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member of the public who owns property within 1,000 feet of a proposed project 
and later speaks at a public hearing. This outcome could be perceived as unfair not 
only to the officials, but to donors who made lawful campaign contributions to 
candidates of their choice in 2022. The official would, moreover, have no 
opportunity to cure the disqualification by returning the donation if the 30-day 
period for cure has passed.

As discussed above, Legal Division staff advises that a “look back” period extending into 
2022 would not constitute “retroactive” application of Section 84308 as the statement above 
suggests. Cal Cities’ concern regarding an official’s inability to cure disqualification are valid in 
some instances. Under amended subdivision (d)(1) (current subdivision (c)),  “[i]f an officer 
receives a contribution which would otherwise require disqualification under [Section 84308], 
and returns the contribution within 30 days from the time the officer knows, or should have 
known, about the contribution and the proceeding involving a license, permit, or other 
entitlement for use, the officer shall be permitted to participate in the proceeding.” Regulation 
18438.7 clarifies that an official knows or has reason to know about a person’s financial interest 
in a proceeding or contribution if the person is a party to the proceeding or discloses facts in 
written or oral support or opposition that make the financial interest apparent. Likewise, an 
official knows or should know about a prior contribution if the official has actual knowledge of 
the contribution or the contribution has been disclosed on the record of the proceeding as 
required under Section 84308.

Cal Cities’ concern is to a large degree mitigated by the fact that Section 84308 only 
applies in the instances in which an official accepted a contribution and has reason to know of 
the proceeding involving the contributor. In many, if not most, instances the official will have no 
reason to know of the proceeding at the time of the contributions. Accordingly, an official will 
have 30 days from the date on which the official has reason to know of the proceeding to return a 
contribution regardless of when the contribution was made. Accordingly, for any proceeding first 
initiated after January 1st, 2023, the official will be able to determine whether to return a 
contribution so that the official may be able to take part in the decisions.

Cal Cities also raises general considerations of “fairness” with respect to prior 
contributions and participation in proceedings. SB 1439 was not introduced until mid-February 
2022 and was not signed into law by the Governor until late September 2022. Thus, for a 
significant portion of the year, public officials affected by the amendments either could not have 
known or could not reasonably have been expected to know about the changes the amendments 
would bring. As explained above, officials have a 30-day period to return a contribution once 
they have reason to know about the proceeding and otherwise disqualifying contribution, but 
Section 84308 does not contain a similar provision with respect to proceedings an official has 
already taken part in, as there is obviously no way of “taking back” an official’s influence on a 
proceeding they have taken part in. It is conceivable that in some instances, officials may have 
elected to recuse themselves from certain proceedings if they had known they would 
subsequently be prohibited from receiving contributions exceeding $250 from key donors.

Concerns regarding “fairness” with respect to public officials’ anticipated ability to take 
part in future proceedings or receive contributions are outweighed, however, by the Legislative 
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intent of SB 1439 and Section 84308 generally. As noted above, the very purpose of the Levine 
Act was reducing the prevalence of “pay-to-play” politics. Per SB 1439’s author, the most recent 
amendments to Section 84308 were aimed at combatting the “longstanding, well-documented, 
and real” problem of special interests seeking to influence local decision-making through pay-to-
play practices.

As an example of the prevalence and severity of the type of conduct SB 1439 is aimed at 
preventing, in a story by KCET—an LA-based PBS television station—reporters found that the 
City of Huntington Park “doled out more than $11 million combined from 2018 to 2020” to 
companies “that donated gifts and campaign contributions to council members during that time . 
. . .” (Erick Cabrera and Julie Patel, Hefty Contracts for Campaign Contributors in Huntington 
Park, KCET, July 26, 2021, https://www.kcet.org/news-community/hefty-contracts-for-
campaign-contributors-in-huntington-park.) The report continued:

In all, $38,000, or over 30 percent of the roughly $125,000 in campaign 
contributions to current city of Huntington Park council members, came from eight 
companies and their executives that were identified as city contractors at some point 
during that time, according to an analysis of the city’s campaign finance records.

(Ibid.) Similarly, in 2015, a Los Angeles Times article reported, “[t]he development company that 
is on a fast track to build a professional football stadium in Inglewood has poured more than 
$100,000 into campaign contributions to elected city officials, according to campaign finance 
reports.” (Angel Jennings and Tim Logan, Stadium developer has donated $100,000 to 
Inglewood officials’ campaigns, Los Angeles Times, February 15, 2015, 
https://www.latimes.com/sports/la-me-0216-nfl-stadium-money-20150216-story.html.)

Having established that consideration of proceedings and contributions that occurred in 
2022 does not constitute retroactive application of Section 84308, there is no apparent reason 
why concerns for public officials’ ability to anticipate the Section 84308 amendments should 
override or delay the Legislature’s goal of reducing pay-to-play practices. Based on a review of 
the legislative history and a lack of any indication that the statute’s prospective application 
would not consider conduct that occurred in 2022, it appears the Legislature seemingly did not 
anticipate a “grace period” before the amended provisions of Section 84308 were enforced. 
Taking the above into consideration, Legal Division staff advises that the Commission issue an 
Opinion stating that Section 84308’s lookback period applies to contributions and proceedings 
that occurred in 2022, before SB 1439’s amendments took effect.

Conclusion

Because SB 1439’s amendment of Section 84308 would not change the legal effect of 
past conduct, but merely consider certain past conduct when the statute is applied in the future, 
Legal Division staff advises that the statute has a prospective, rather than retroactive effect. 
Accordingly, and given the Legislature’s intent to combat “pay-to-play” politics, Section 84308 
should be applied in such a way that local elected officials who have received a contribution 
exceeding $250 are prohibited from taking part in a license, permit, or other use entitlement 
proceeding involving the contributor for 12 months after receipt of the contribution, even if 
receipt occurred before the statutory amendments took effect. This interpretation ensures the 

DocuSign Envelope ID: A9C31B2B-3CF9-46E7-9842-C78C45242B2A



9

most imminent application of the new provisions and serves to protect the public interest by 
immediately addressing what the Legislature determined was a “longstanding, well-documented, 
and real” problem of pay-to-play political practices. Consequently, Legal Division staff advises 
the Commission authorize Legal Division staff to draft an Opinion to that effect, as well as 
proposed regulatory amendments, to be considered and approved at a subsequent Commission 
meeting. 
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Regulations of the Fair Political Practice Commission, Title 2, Division 6, California Coda of 

Regulations)  

§ 18702.2. Materiality Standard: Financial Interest in Real Property. 

(a) The reasonably foreseeable financial effect of a governmental decision on a parcel of 

real property in which an official has a financial interest, other than a leasehold interest, is 

material whenever the governmental decision: 

(1) Involves the adoption of or amendment to a development plan or criteria applying to 

the parcel; 

(2) Determines the parcel's zoning or rezoning, other than a zoning decision applicable to 

all properties designated in that category; annexation or de-annexation; inclusion in or exclusion 

from any city, county, district, or local government subdivision or other boundaries, other than 

elective district boundaries; 

(3) Would impose, repeal, or modify any taxes, fees, or assessments that apply to the 

parcel; 

(4) Authorizes the sale, purchase, or lease of the parcel; 

(5) Involves the issuance, denial or revocation of a license, permit or other land use 

entitlement authorizing a specific use of or improvement to the parcel or any variance that 

changes the permitted use of, or restrictions placed on, the property; 

(6) Involves construction of, or improvements to, streets, water, sewer, storm drainage or 

similar facilities, and the parcel will receive new or improved services that provide a benefit or 

detriment disproportionate to other properties receiving the services; 
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(7) Involves property located 500 feet or less from the property line of the parcel unless 

there is clear and convincing evidence that the decision will not have any measurable impact on 

the official's property; or 

(8) Involves property located more than 500 feet but less than 1,000 feet from the 

property line of the parcel, and the decision would change the parcel's: 

(A) Development potential; 

(B) Income producing potential; 

(C) Highest and best use; 

(D) Character by substantially altering traffic levels, intensity of use, parking, view, 

privacy, noise levels, or air quality; or 

(E) Market value. 

(b) The financial effect of a governmental decision on a parcel of real property in which 

an official has a financial interest involving property 1,000 feet or more from the property line of 

the official's property is presumed not to be material. This presumption may be rebutted with 

clear and convincing evidence the governmental decision would have a substantial effect on the 

official's property. 

(c) Leasehold Interests. The reasonably foreseeable financial effects of a governmental 

decision on any real property in which a governmental official has a leasehold interest as the 

lessee of the property is material only if the governmental decision will: 

(1) Change the termination date of the lease; 

(2) Increase or decrease the potential rental value of the property; 

(3) Change the official's actual or legally allowable use of the property; or 

(4) Impact the official's use and enjoyment of the property. 
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(d) Exceptions. The financial effect of a governmental decision on a parcel of real 

property in which an official has a financial interest is not material if: 

(1) The decision solely concerns repairs, replacement or maintenance of existing streets, 

water, sewer, storm drainage or similar facilities. 

(2) The decision solely concerns the adoption or amendment of a general plan and all of 

the following apply: 

(A) The decision only identifies planning objectives or is otherwise exclusively one of 

policy. A decision will not qualify under this subdivision if the decision is initiated by the public 

official, by a person that is a financial interest to the public official, or by a person representing 

either the public official or a financial interest to the public official. 

(B) The decision requires a further decision or decisions by the public official's agency 

before implementing the planning or policy objectives, such as permitting, licensing, rezoning, or 

the approval of or change to a zoning variance, land use ordinance, or specific plan or its 

equivalent. 

(C) The decision does not concern an identifiable parcel or parcels or development 

project. A decision does not “concern an identifiable parcel or parcels” solely because, in the 

proceeding before the agency in which the decision is made, the parcel or parcels are merely 

included in an area depicted on a map or diagram offered in connection with the decision, 

provided that the map or diagram depicts all parcels located within the agency's jurisdiction and 

economic interests of the official are not singled out. 

(D) The decision does not concern the agency's prior, concurrent, or subsequent approval 

of, or change to, a permit, license, zoning designation, zoning variance, land use ordinance, or 

specific plan or its equivalent. 
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(e) Definitions. The definitions below apply to this regulation: 

(1) A decision “solely concerns the adoption or amendment of a general plan” when the 

decision, in the manner described in Sections 65301 and 65301.5, grants approval of, substitutes 

for, or modifies any component of, a general plan, including elements, a statement of 

development policies, maps, diagrams, and texts, or any other component setting forth 

objectives, principles, standards, and plan proposals, as described in Sections 65302 and 65303. 

(2) “General plan” means “general plan” as used in Sections 65300, et seq. 

(3) “Specific plan” or its equivalent means a plan adopted by the jurisdiction to meet the 

purposes described in Sections 65450, et seq. 

(4) Real property in which an official has a financial interest does not include any 

common area as part of the official's ownership interest in a common interest development as 

defined in the Davis-Stirling Common Interest Development Act (Civil Code Sections 4000 et 

seq.) 

Note: Authority cited: Section 83112, Government Code. Reference: Sections 87100, 87102.5, 

87102.6, 87102.8 and 87103, Government Code. 

HISTORY 

1. New section filed 7-24-85; effective thirtieth day thereafter (Register 85, No. 30). 

2. Repealer of subsection (h) filed 6-22-87; operative 7-22-87 (Register 87, No. 26). 

3. Amendment filed 10-17-88; operative 11-16-88 (Register 88, No. 43). 

4. Change without regulatory effect amending subsection (a)(2) filed 11-27-95 pursuant to 

section 100, title 1, California Code of Regulations (Register 95, No. 48). 

5. Amendment of subsections (a)(1)-(3) and (d) filed 10-23-96; operative 10-23-96 pursuant to 

Government Code section 11343.4(d) (Register 96, No. 43). 
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6. Repealer and new section filed 11-23-98; operative 11-23-98 pursuant to the 1974 version of 

Government Code section 11380.2 and title 2, California Code of Regulations, section 18312(d) 

and (e) (Register 98, No. 48). 

7. Editorial correction of History 6 (Register 2000, No. 25). 

8. Amendment of subsection (a) filed 10-26-2004; operative 11-25-2004 (Register 2004, No. 44). 

9. Change without regulatory effect renumbering former section 18702.2 to section 18704.2 and 

renumbering section 18705.2 to section 18702.2, including amendment of section heading and 

subsections (a)(5) and (a)(11), filed 4-27-2015. Submitted to OAL for filing pursuant to Fair 

Political Practices Commission v. Office of Administrative Law, 3 Civil C010924, California 

Court of Appeal, Third Appellate District, nonpublished decision, April 27, 1992 (FPPC 

regulations only subject to 1974 Administrative Procedure Act rulemaking requirements and not 

subject to procedural or substantive review by OAL) (Register 2015, No. 18). 

10. Amendment of subsection (a)(8) filed 7-10-2015; operative 7-10-2015 pursuant to section 

18312(e)(1)(A), title 2, California Code of Regulations. Submitted to OAL for filing pursuant to 

Fair Political Practices Commission v. Office of Administrative Law, 3 Civil C010924, 

California Court of Appeal, Third Appellate District, nonpublished decision, April 27, 1992 

(FPPC regulations only subject to 1974 Administrative Procedure Act rulemaking requirements 

and not subject to procedural or substantive review by OAL) (Register 2015, No. 28). 

11. Amendment filed 2-20-2019; operative 2-20-2019 pursuant to Cal. Code Regs., tit. 2, section 

18312(e). Submitted to OAL for filing pursuant to Fair Political Practices Commission v. Office 

of Administrative Law, 3 Civil C010924, California Court of Appeal, Third Appellate District, 

nonpublished decision, April 27, 1992 (FPPC regulations only subject to 1974 Administrative 
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Procedure Act rulemaking requirements and not subject to procedural or substantive review by 

OAL) (Register 2019, No. 8). 

This database is current through 6/14/19 Register 2019, No. 24 

2 CCR § 18702.2, 2 CA ADC § 18702.2 
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