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To:

Planning & Transportation Commission

From: Chair Martinez, Vice‐Chair Michael and Commissioner Alcheck
Subject: PTC Study Session About Determination of Public Benefit
The Planned Community (PC) presents the greatest challenge to land use
planning in Palo Alto today and it seems right that the Planning and Transportation
Commission (PTC) should have a voice in its purpose, use and benefit to our
community. This narrative prepared in order to further a discussion initially among
commissioners and later among our citizenry attempts to offer insight into PC
zoning, some references to how it is used in other cities, an analysis of its objectives
and components of its use, and some goals for the PTC to consider.
Why now? The use of the PC will only grow. The forces for development in
Palo Alto, the scarcity of available land, the impact of higher density land uses, and
the infrastructure required to support existing and new development demand that
we revisit this aspect of the “Palo Alto Process.” PCs and their accompanying public
benefits do need more clarity. The discussion on the use of pro formas needs to take
place. And the standards for recommending a PC must begin now.
I.

Background

The declaration of a planned community zone or district preempts the
application of the codified zoning rules, development standards and requirements.
The stated purpose of a planned community district is to accommodate
developments requiring flexibility not otherwise attainable which are of
"substantial public benefit" and which conform with and enhance the policies and
programs of the Palo Alto Comprehensive Plan.1 For such projects, the review must
focus on the nature of any such benefit and whether it will be adequate.
Critics of PC zoning have alleged that well‐connected developers get a
windfall via approved exemptions from the zoning code. They argue that
questionable or even spurious public benefits are cited to justify approval, in the
absence of objective criteria or quantitative metrics. This has been a long‐standing
issue, as reflected in a 2004 editorial in the Palo Alto Weekly: "A new look at
'negotiable' PC Zones."2 Then, as now, the crux of the issue is that: "no one is quite
sure what a public benefit means."

The 2004 editorial cites many challenges to the appropriateness or
vagueness of such "public benefits" ‐‐ "I] in most cases they are too few and
inconsequential.” In the worst case, the process for PC zoning is characterized as
"civic extortion" stifling creativity and economic viability, revealing a "kind of
bribery" for extra benefits with major economic return to a developer.
A balanced approach to the regulation of land use combined with defined
minimum standards and incentives are likely to result in development incentives that
both improve the community and address any burdens imposed by increased
development intensity. If properly designed and administered, such a system
should serve the community's core needs while facilitating preferred uses and
beneficial design features.
II.

Analysis
A.

Palo Alto Municipal Code.

To recommend a Planned Community zone change, the PTC must apply a
three‐part test3 as to the need for a PC zone, resulting public benefits and
consistency with the Comprehensive Plan. PAMC Section 18.38.060 requires the
PTC to determine that:
1. application of existing zoning will not provide sufficient flexibility to allow
the proposed development;
2. public benefits not otherwise attainable will result from using a
planned community district; and
3. the use(s) permitted will be consistent with the Palo Alto Comprehensive
Plan and compatible with uses of adjacent sites
Lack of definition of public benefit ‐‐ of these three requirements, the most
difficult to meet is our analysis of the public benefit. This analysis is significantly
hampered by the fact that the Municipal Code fails to define the term “public
benefit”. While the Comprehensive Plan may provide context, the priorities,
policies and programs set forth in the various elements likewise do not directly
address this issue.
Public benefits may fall into three distinct categories. This would include
public benefits that: (i) are intrinsic to the project itself, (ii) come from
enhancement of the proposed project, or (iii) contribute to the city’s overall needs.
Yet, despite this categorization, the definition of a public benefit remains elusive.
Without a precise definition, measuring a public benefit and determining whether it meets
the general purpose and intent of a PC zoning designation is cumbersome and
unpredictable.
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Moreover, the PC evaluation process is susceptible to a subjective review as
opposed to a more structured, transparent and predictable one. As is often the case,
interpretations differ regarding the nature of a public benefit, and whether any such
benefit may be deemed adequate. Complicating the analysis further is the high
threshold to be met: the specific purpose of a PC is directed at obtaining a
"substantial" public benefit.
Planned community districts are a form of incentive zoning, whereby cities
regulate development to ensure that incremental increases in development
intensity will not create detriment and will be developed to implement policies
intended to achieve community objectives. Cities may obtain "public benefits" in
exchange for providing incentives that increase project value. According to one
expert ‐‐ Jerold S. Kayden ‐‐ this operates as a "market‐based regulatory approach."
Developers may be offered a choice of regulatory incentives that either increase
revenue or reduce costs. Some states provide zoning incentives by statute (e.g.,
density bonus laws such as Calif. Govt. Code. Section 65915).
Incentive zoning is broadly defined as the offering of incentives to developers
to build a desired public improvement or to build in areas that need economic
development. The history of incentive zoning is explored in the context of
preservation of urban landmarks by Professor John Costonis in a law review article
(FN 10). Costonis notes that incentive zoning programs encourage development
decisions that might otherwise be precluded by economic realities. By relaxing
prevailing zoning restrictions, the city may allow a developer to build more
profitably and, in return, "the developer must either provide a public amenity, such
as a plaza, at his own expense, or make a cash payment that will enable the city to
finance the purchase of a public improvement." (FN ‐ Costonis, 1976, p. 576)
Costonis explains the basic trade‐off for a city seeking an amenity: "the amount of
the 'zoning bonus' is calculated to equal or slightly to exceed in value the cost that
the developer incurs in providing the amenity." More complicated scenarios may
involve programs for the transfer of development rights.
The American Planning Association's Growing Smart Legislative Guidebook7
includes a model statute for granting incentives for incorporating a variety of
"public benefit amenities" such as parks, plazas, arcades, cultural facilities, and
improved access to transit. For a city such as Palo Alto, the "menu" of such benefits
may be expanded or tailored to meet our unique priorities and concerns. Our land
use policies and processes would be improved by setting forth guidelines and “menu”
options regarding desirable or needed public benefits.
B.

Substantial Public Benefit?

Various boards, commissions and Councils have wrestled with the question
of identifying whether a proposed development confers a substantial public benefit.
In a recent article4 published in the Palo Alto Weekly, then‐Chair of the Architectural
Review Board, Judith Wasserman focused on whether any such benefit may be
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deemed "inherent" in the development, or whether additional or "extrinsic" public
benefits may be found and required. ARB Chair Wasserman noted that the
Municipal Code fails to define what might qualify as a public benefit. Consequently,
she observed that: "huge arguments ensue as to whether these benefits are
sufficient."
But the hard part, according to Wasserman, is: "how to decide if the project is
inherently beneficial to the public." Why? Because, as she points out: "the public
has conflicting needs." The diversity of opinions in the community is inevitably
reflected in shifting priorities and interpretations of policy by elected officials.
In searching for a solution, Wasserman suggested the process would be
improved if the PC ordinance clarified whether projects must confer "intrinsic
public benefit" or if acceptable public benefits must be derived outside of the project
itself. Perhaps there is no simple way to reduce the complexity of evaluating
substantial public benefit that may be either intrinsic, or extrinsic, or a combination.
C.

Total Cost Determination For PC Zoning?

Doug Martin, a resident of Palo Alto, recently wrote to the Council about the
true costs of planned community zoning.5 Martin was reacting to the use of a PC in
2012 when the City approved the Lytton Gateway project. Martin felt that: "the
benefits that this PC zoning award are supposed to generate for the public's use are
hard to see, much less to calculate, in any meaningful way." This resident points out
that the Planning Department seems unable to determine the "true cost" or "true
impact" of new construction on costs of City government, or on the cost to the public
of this building, once occupied. In fairness, once a building is completed, the
property tax assessment will be adjusted for the value of the improvements and on‐
going tax revenues and other fees will be generated.
Expanding upon the theme from Wasserman's article, Martin enumerates a
list of potential costs associated with any land use that may create problems or
demands for service, which may or may not be identified in the approval process.
He alleges that solution to such problems may necessitate more government
spending that should have been paid for by the developers or occupants of the site
in question. Such costs may be deemed "externalities” and examples would include
increased needs for: community services, public safety, education, transportation,
traffic, parking, infrastructure, public works, recreation, culture, etc. There is no
clear process for tracking the "true costs" of a project and any resulting externalities.
Consequently, the City government may be hard pressed to calculate requirements
for any "public benefit" of a PC.
In recent discussions at the PTC, there has been disagreement about the
relevance of eliciting pro forma cost estimates for projects and any potential public
benefits. One concern expresses the viewpoint that attempts to perform financial
analysis are not relevant to oversight of land use. Another caution relates to
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uncertainties of any estimates or assumptions, and a conviction that it is
inappropriate or infeasible for a City to regulate profit or loss of a development. Yet,
the basic relationship between "cost" of an amenity provided as a public benefit and
"value" created by any incentive zoning seems impossible to ignore and should be
managed objectively.
It would be prudent during the examination of an application for PC zoning
to ascertain if there are any examples of methodologies (i.e., “best practices”) used
in other communities that might have some applicability to Palo Alto. (See Section E,
below).
While the goal of "total cost determination" may be elusive, the City Manager
has recently authorized the Planning Department to retain expert economic
consultants to prepare an estimate of the net value expected to be derived from a PC
zone, above and beyond enhanced property tax obligations, and thereby allow the
Council to judge the adequacy of public benefit(s) identified with a proposed project.
D.

Process for Review

In the Santa Monica study cited in the “Best Practices” section below, there is
a discussion of procedures for identifying, calculating and granting benefits.
"Incentive systems should be predictable, equitable and easy to administer." By
contrast, the current practice in Palo Alto may appear to be more ad hoc,
particularly insofar as there is no published list of qualifying benefits, nor pre‐
determined ratio of concessions that may be earned. The Santa Monica report also
urges that "in order for incentives to work, they need to be grounded in local real
estate economics (i.e., they need to really encourage developers to build what is
wanted) and they need to offer bonuses that exceed what would otherwise be
available."
Referring back to Judith Wasserman's guest opinion, if public benefit of a
proposed project is aligned with the purpose and intent of the project, then it may
be inherent or intrinsic. If so, in applying the second part of the required test, the
nature and adequacy of the public benefit from the proposed project may be
appropriate. An example of this situation may be found in an application to build
below‐market‐rate senior housing, a purpose that is consistent with the City's draft
Housing Element and policies to create needed housing units and also to serve the
needs of elderly residents.
In the case of a project that might not conform to that paradigm ‐‐ for
example, a downtown mixed use project or significant new office building ‐‐ then
analysis must shift to identifying public benefits not embodied in the project itself.
Such extrinsic or external benefits are logically decoupled from the actual PC and
may take a variety of forms, e.g.: financial, aesthetic or functional. Some of these
possibilities could be, for example:
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financial benefits ‐‐ impact fees, payment into a public fund, etc.
aesthetic benefits ‐‐ public art, cultural facilities, landscaping, open space, etc.
functional benefits ‐‐ public access to private facilities, infrastructure
improvements, electric vehicle charging, public safety enhancements, transit
passes for employees, operation of a shuttle service, recreational facilities,
street improvements, neighborhood‐serving retail, facilities for non‐profit
organizations, etc.

What if, for example, a developer is required to pay a substantial amount to a
fund intended to alleviate or analyze a high‐priority problem facing the City? Should
the office building developer pay $1 million to provide downtown parking at other
locations? Why not a lesser or a greater amount? Or, should the developer be
required to give the public access to parking at the private underground garage
beneath the office building? Or, why not pay an amount that mitigates the
additional burden imposed as a result of the more intense development (e.g., if car
trips increase by X, then a fee should be paid to provide X additional parking spaces
in a public garage)?
The determination of an appropriate and adequate public benefit in such a
situation is adversely impacted when the City, or its PTC and Council, do not have a
pro forma financial analysis of the proposed project. Or have not obtained estimates
or appraisals from independent experts about the impacts and costs expected to
result from the project. Thus, at PTC or Council meetings, observing procedural
rules and complying with the Brown Act, a series of questions may be posed about
what possible requests may be made to the applicant, how much any offered
benefits may be valued, whether the nature and quantum of such benefits are
appropriately correlated with concessions, exceptions or variances made to the
developer. Well‐meaning commissioners and Council members, supported by City
staff, must engage in a process of public negotiation but with a severe asymmetry of
information.
Acknowledging the potential complexities, there could also be projects that
present a strong case that a substantial public benefit is inherent in the project itself,
but may give rise to the City requesting additional, extrinsic benefits that are
deemed appropriate because of the "value" of granting the PC zoning. The nature of
a "substantial public benefit" may take a hybrid form, combining intrinsic and
extrinsic elements. However, getting too complicated may reduce transparency and
predictability to an unacceptable level.
E.

Best Practices

The City of Santa Monica commissioned a study in 2012 regarding the use of
incentives to provide a comprehensive and structured approach to land use
regulation.6 This study was undertaken to provide background information for that
City's zoning update process. The primary focus of the consultants' work concerned
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regulations applicable to projects that require a conditional use permit, and also
identified issues relevant to regulations for development agreements. Santa Monica
sees development agreements as a flexible tool that allows a broad range of
potential benefits that are relevant for the site and district, while not being subject
to the same constraints applicable to a quasi‐judicial process such as PC districts.
In its Land Use and Circulation Element, Santa Monica adheres to:
"the principle that in exchange for allowing incremental increases in
development intensity, the developer must include in the project certain
preferred uses, beneficial design features, or other development standards
that serve the community's core needs. These requirements are also
intended to address the additional burden that more intense development
may place on the community." (Dyett & Batia, p. 1)
Some of the key issues and questions identified by Santa Monica may be
relevant to a discussion about Palo Alto's regulations and processes for use of PC
zone districts. The general outline of the Santa Monica consultants' study looked at
the following:


Identification and Assessment of Benefits
o Identifying a list of benefits to be provided by new development
including specific facilities and services to address the effects of more
intense development
o Economic analysis and valuation of benefits to inform the ordinance
requirements
o Determining requirements for achieving benefits
o Allowing flexibility for other appropriate benefits
o Balancing citywide and neighborhood preferences



Decision‐Making and Administrative Process
o Developing a clear ministerial process for granting [Tier 1] bonuses
o Options for obtaining [Tier 2] bonuses
o Monitoring compliance



Other Considerations and Issues
o Clarifying applicability of State density bonus requirements
o Implementing development rights transfer



Questions for Discussion
o Which projects should be eligible for receiving benefits?
o Which project features should be eligible for bonuses (e.g., height, FAR,
density)?
o How should community benefits be identified and evaluated?
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o How should the incentives and bonuses for individual projects be
determined?
o Should the regulations allow for alternative approaches to compliance
(e.g., benefits not included on a list)?
o What kind of monitoring is needed?
In its land use element, Santa Monica identifies five categories of community
benefits, for which developers may earn a range of points according to a tiered
system that stipulates the types of benefits that must be provided to exceed base
heights (see, Table 2A: Relative Value of Sample Bonus Features):
1. Trip reduction and traffic management (bicycle facilities, dedicated shuttles,
car‐sharing, transit passes, parking cash‐out, shared parking, and pricing
parking separately from housing units)
2. Affordable and workforce housing (housing affordable to households earning
up to 80% of adjusted median income; and located near transit, services and
existing job centers)
3. Community physical improvements (reconnecting the street grid; quality
pedestrian, biking and greens connections; community gathering and open
spaces; recreational open space; and neighborhood serving retail and
services)
4. Social and cultural facilities (public art and/or gallery space; child‐care,
senior or youth facilities)
5. Historic preservation
Other cities have adopted similar development incentive programs: Berkeley,
Chicago, Juneau, Portland, Seattle, Tampa, and Vancouver, British Columbia. The
Santa Monica study looks at each of these jurisdictions and compares their program
type, bonus type and community benefits. Various case studies are described to
show how specific development plans were implemented. These studies appeared
to demonstrate a preference for menu‐based programs that employ a list of benefits
from which the applicant can choose the community benefit to be offered. Benefits
can be prioritized. Quantifying and/or assigning a value to bonusable features
makes the process more transparent for the public and provides greater certainty
for applicants, who can incorporate the cost of benefits into a financial pro forma.
While higher cost benefits may require more discretionary review, where there is a
menu of specific benefits with quantified point values, discretionary review may be
optional.
III.

Next Steps

The PTC is motivated to improve Palo Alto’s use of incentives to promote
development that provides a substantial benefit to the community and meets
priorities and core needs. The existing zoning rules may not be perfect. Indeed, it is
when the existing zoning limitations don’t provide sufficient flexibility to achieve a
substantial public benefit that a planning community district may be most desirable.
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Thus, a PC district should be considered when needed to provide better land uses
than would otherwise happen.
At a study session or retreat we should engage the commission and staff in a
discussion of how might this process be improved? The possible objectives of such
exercise might include:












Transparency of review process and decision‐making (e.g., staff,
commissions and Council)
Clarification of “substantial public benefit” (i.e., reference to Comprehensive
Plan? Council priorities? Agree on definition of "substantial"?)
Use of appropriate development incentives to promote “core needs” of the
community
Allow applicants to plan for nature and cost of required community benefits
Obtain relevant analysis of estimated costs and impacts (e.g., pro forma)
Enable objective comparison of “benefits” v. “impacts” (i.e., adequacy)
Alternatively, establish a “menu” of qualifying benefits (e.g., point system for
preferred uses and design features?)
Engagement with residents throughout the process
Periodic update of priorities and development incentives
Update PAMC chapter 18.38?
Recommendation that the Council authorize the Director of Planning and
Community Development to develop, maintain and periodically update a
matrix for eligibility to earn development concessions by providing
substantial public benefit
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