CCAC Finance Subcommittee
Notes from meeting of July 19, 2012

Present were Susan Bailey, Anne Wilson, Lessa Bouchard, Lanie Wheeler and David Ramberg (City Staff).
We began to flesh out and seek background information for most of the items identified at the initial
gathering of the subcommittee.










Put together a baseline that shows the revenue steam potential of Cubberley site under
various scenarios. Before we can tackle this we need to have a clearer picture of the current
uses and revenue streams. David will provide us with data. Lessa will research information
about market rents for similar functional spaces in the community.
Layout timeline of bonds, capital improvement plans and other financing that is currently
planned or being considered for both the PAUSD and the city (including recommendations of
the IBRC). David provided the committee with currently planned capital improvement projects
by the city. Lanie will ask Bob Golton to provide information on potential use of any of the
current bond money on the Cubberley/Greendell/525 San Antonio site as well as for any
preliminary thoughts on future PAUSD bond issues. David will provide the committee with the
Cubberley portion of the IBRC report. The committee would like to explore the various funding
mechanisms that might be used to fund future improvements on the site. David will speak with
city staff members with expertise in that area. The question of the feasibility of a joint bond
measure arose and might be explored (school district boundaries not coterminous with city and
bond passage requirements for each are different).
Gather and evaluate the financial terms that are in place with other joint use
arrangements. Susan will gather information from the city/school architects on other joint use
facilities.
Evaluate other scenarios where venture capital/private funding options were leveraged. We’ll
wait for Ken to get back to discuss this item as it was his suggestion.
Understand the historical money trail for Cubberley including the utility user tax. Lanie will
send the committee a paper she prepared (and Carolyn Tucher edited) outlining the history of
the UUT and Lease and Covenant Not to Develop. (it is attached to this email).
Look into whether there is a way to add revenue generation to help support the site. This
might require rezoning of a portion of the site if what is contemplated is building spaces for
market rate commercial use.

The committee’s next meeting will be held on Wednesday, August 1 at 7:00 p.m. at the home of
Lanie Wheeler, 362 Diablo Court, Palo Alto 94306.

BACKGROUND ON THE UTILITY USERS TAX
The Utility Users Tax was adopted by the voters of Palo Alto in a pair of ballot measures
in November 1987. Measure B was the tax itself; Measure C allowed the City to exceed
the spending limit potentially imposed by what was known as the Gann limit on spending
in order to collect and spend the tax revenues raised by Measure B.
Measure B read: “Shall an ordinance be adopted which imposes a utility user tax of five
percent (5%) of the utility charge on users of electricity, gas, water and telephone in the
City of Palo Alto and provides for a reduced tax rate for high volume users and provides
for collection of this tax?”
Measure C read: “Shall an ordinance be adopted changing the City of Palo Alto’s
appropriation limit for each of four fiscal years beginning in fiscal year 1987/88 by
increasing said appropriation limit by 5.5 million dollars to allow use of new and existing
tax revenue sources in the City of Palo Alto?”
The tax was proposed at a City Council study session in January 1987 by Councilmember
Larry Klein as a way the city might help the financially strapped Palo Alto Unified
School District. Klein suggested “the city consider levying a tax on water, gas and
electric usage and use the money to lease all vacant school property throughout Palo
Alto.” (Peninsula Times Tribune, January 20, 1987)
The tax was put on the ballot as a general purpose tax with proceeds going into the City’s
General Fund “for general government purposes of the City”. As such, it required only a
simple majority for passage. It was clear, however, both from the official ballot
arguments and the campaign literature what the primary uses of the tax proceeds would
be.
In the official Argument in favor of Measure B, voters were informed that the proceeds
would be used to preserve open space at school sites, protect neighborhoods from
overdevelopment of surplus school sites, provide revenues to the PAUSD, repair streets
and sidewalks, and provide affordable space for arts and culture organizations.
There was an organization formed to support Measure B, called Palo Altans for Civic
Excellence. In their campaign literature, the Committee stated:
“Our City Council has endorsed and placed on the November 3rd ballot two measures
which should raise approximately $4.35 million dollars for several purposes, particularly:
1. To lease unused school sites from the Palo Alto Unified School District;
2. To undertake certain capital improvements, such as renovation of streets,
sidewalks, and sewers.
By leasing school sites we can guarantee that these priceless open spaces will not be
developed and removed forever from public use. The fields and playgrounds will still be
there for us to enjoy. We will retain the option of reopening schools in future years;
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space will be available for arts and non-profit groups; and we will provide the school
district with funds required to continue vital educational programs.”
There was little formal opposition to Measures B and C. The chief spokesman for the
opposition, school board watcher Louis Fein, died in September prior to the election.
Former Mayor Jack Wheatley became his replacement, but he was out of town for much
of the campaign. Most community presentations were one-sided affairs. The measures
enjoyed newspaper editorial support as well as the support of the Chamber of Commerce.
Yet Measure B passed by only 178 votes (8,673 yes, 8,495 no).

THE LEASE AND COVENANT NOT TO DEVELOP
The discussions and subsequent vote on the Utility Users Tax took place in the context of
quickly shrinking school district enrollment and funding.
Elementary School sites - The PAUSD had already closed ten neighborhood elementary
schools (Ventura, (the original) Hoover, Crescent Park, De Anza, Ross Road, Ortega,
Garland, Greendell, Van Auken and Fremont Hills). The District successfully rented
some of the available space in the closed elementary schools to local nonprofit agencies.
Fremont Hills was leased – and continues to be leased – to Pinewood School on a longterm contract. Greendell was converted to District use for special programs. Because
capacity considerably exceeded the number of potential tenants, the District’s need for
funds, and perceived neighborhood sentiment, five of the sites had been sold and
developed into housing. Ventura had been sold to the City and sublet to Palo Alto
Community Child Care.
Middle school sites - Terman Middle School was closed in 1978 and sold to the City of
Palo Alto which subsequently leased the buildings and some of the recreational facilities
to the Jewish Community Center. Affordable housing was constructed on a portion of
the original school site. Jordan Middle School had been closed and was vacant. Strong
neighborhood opposition to the technical college proposed as a tenant by the District and
the likelihood that the District might propose to sell the property for another housing
development provided strong impetus for going to the voters with the UUT.
Cubberley High School had been closed in 1980 and leased by the District to a variety of
tenants, principal among them Foothill College.
As enrollment continued to decline, the incumbent School Board and Superintendent had
determined in February 1987 that the one remaining middle school, JLS Middle School
would be closed; Gunn would become the District’s sole middle school and Paly the sole
high school. The November 1987 election brought not only the enactment of the UUT,
but the election of two new School Board members, Diane Reklis and Henry Levin, who
opposed the merger decision. By January 1988, when the utility tax went into effect, the
School Board had decided to re-open discussions regarding the consolidation of the
District’s secondary schools.
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The Agreement
The Lease and Covenant Not to Develop was signed by the School District and the City
on September 1, 1989 (signed for the City by Mayor Larry Klein). It superseded several
former agreements related to keeping open space at closed school sites. In brief, its chief
components were:
1. Lease of the 35+ acre Cubberley Site at a base rate of $2,700,000 per year.
2. Lease payments for not developing the following school sites and in the
following amounts:
a. Ohlone (old Ohlone site, currently Hoover)
$204,742
b. Garland
$182,804
c. Greendell
$182,804
d. Jane Lathrop Stanford
$236,000
e. Jordan
$164,000
3. Lease payment for space at each of the then- existing elementary schools for
the purpose of providing on-site childcare for the sum of $300,000 or $27,273
per site beginning in January 1990.
The agreement contains a CPI related annual rent adjustment formula with an inflation
cap of 10% for increases in annual payments. However, each five years the agreement
remains in force, the rent is reconciled against the actual inflation index. If necessary, the
City must make its final payment in years 5, 10, etc. conform to the actual index.
Payments in years 6, 11, etc. are based on this reconciled index amount.
The Cubberley Site
The 35-acre Cubberley site includes 11.8 acres of outdoor recreation area; the remaining
24.2 acres is comprised of parking lot area, walkways and approximately 180,000 square
feet of buildings.
The City took over rental contracts with existing tenants: California Department of
Forestry; California Education Plan (Palo Alto Preparatory School); California Law
Revision Commission; Children’s Preschool Center; Early Learning Child Care Center;
Foothill-DeAnza Community College District (approximately 37,000 square feet of
classroom space, the 3000 square foot P Building and the Pavilion and Gym A); Hua
Kuang Chinese Reading Room; National Traffic Safety Institute; Peninsula Children’s
Center; and Wildlife Rescue.
The agreement requires the City to maintain the site to the same standard applied by the
School District for sites not in active classroom use. The City is also responsible for all
utilities and waste management costs as well as all operating expenses. If a change in the
law requires the City to invest $250,000 in a single year, the lease is open to
renegotiation.
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The City has the right to make any structural changes or improvements it deems
necessary, provided that it notifies the School District of any such change costing more
than $100,000 for the purpose of allowing the District to comment. At the termination of
the lease, the space returned to the District must be useable for school buildings unless
the District waives that requirement. No less than 150,000 square feet of buildings must
be returned to the District at the end of the lease period.
The contract also specifies terms of a sale to the City, should the District decide to sell
the site and the City to purchase it during the fist 25 years of the lease. The City would
pay 25% of fair market value for the portion of the site subject to the Naylor Act (the turf
areas) and 80% of fair market value for the remainder. From years 26 to 35, the price of
the property not subject to the Naylor Act would be 90% of fair market value.
The initial term of the lease was 15 years, through December 31, 2004. The City then
had a right to extend the lease for 10 years which it exercised. In the November 2003
CMR: 498:03, it was stated that Cubberley had “become a major hub for community
participation. In total, more than 900,000 people and 66 organizations use Cubberley
facilities on an annual basis – more than all of Palo Alto’s community facilities
combined”. The lease provides for two subsequent 5year extensions if mutually
agreeable to the City and the District.
The contract further provides that the City may terminate the lease under the following
conditions:
1. The City Council does not appropriate funds to make lease payments
2. The City exceeds its Gann Limit and the city electorate has not authorized the
City to do so.
3. A State or Federal law or a court judgment either prohibits the City from
collecting taxes in effect when the lease was signed or reduces City revenues by at
least $1.5 million dollars.

The Cubberley “Purchase”
Faced with growing enrollment, the PAUSD re-opened Jordan and in October 1999
began to look at re-opening Terman Middle School. The District set a re-opening date in
September 2003. Terman was at the time owned by the City and leased by the Jewish
Community Center. The JCC’s initial lease period did not expire until 2007. Taking the
site back by use of eminent domain would have required the District to prepare an
Environmental Impact Report; compensate the City for the lost lease revenue; provide
relocation assistance to the JCC and pay any rental difference between the rent the JCC
paid at Terman and what it would have to pay at new facilities.
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Complex and sometimes contentious negotiations resulted in the following three-party
agreements:
1. Stanford University leased to the City for $1 per year for 51 years the 6-acre
old Mayfield School site at the corner of Page Mill Road and El Camino Real.
The intended use of this parcel was for construction of a new JCC facility. In
exchange, Stanford would be permitted to build additional square footage in
the Research Park, the amount to be determined by the ultimate size of the
new JCC community center.
2. The City, in an acre for acre swap, acquired ownership of 7.97 acres of the
Cubberley site. The District took possession of the Terman site. Instead of
reducing the annual rent paid by the City to the District for use of Cubberley
proportionately (which would have been about $800K) the rent was reduced
by $250,000, the approximate amount the JCC was paying to lease Terman.
The District retained ownership of the remainder of the Cubberley site. Should
the District wish to re-use Cubberley for educational purposes, it must give
the City two years notice so that Foothill College (and other tenants) can
relocate. The District was granted the right of first refusal should the City
decide to sell its portion of the Cubberley site. The City has the right of first
refusal should the District decide to sell its portion of Cubberley.
3. Stanford provided funds to the District to renovate the Terman campus as part
of its acquisition of additional development rights.
In 2000 the fair market value of Terman’s 8 acres was estimated to be $30-35 million
(City Council minutes of 12/18/2000, page 91-265) or $35-40 million (letter dated
12/7/2000 from Carl Yeats, Director of Administrative Services, to resident Richard
Alexander).
Lease and Covenant Amendments
The Lease and Covenant Not to Develop has been twice amended since its signing, once
in July 1998 and again in August 2002.
The first amendment stemmed from the re-opening of the “old Ohlone” covenanted site.
In exchange for that property two operating school sites were substituted as covenanted
sites: Juana Briones and Walter Hays. This substitution accorded with agreements in the
original lease covering the potential re-opening of closed sites. This amendment also
included provisions for child care space at the re-opened site.
The second amendment was enacted after the City “purchased” the acreage at Cubberley.
The first provision was the exchange for the re-opened covenanted Garland site (leased to
a private school) of two operating elementary schools, Addison and El Carmelo. The
next provision permitted the placement of 9 portables on the covenanted Greendell site
for a period not to exceed eight years to accommodate the JCC child development
programs. The next two provisions reduced the rent paid for Cubberley by $23,490 per
month and redefined the leased space as comprised of 27.48 total acres, 15.94 of which is
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outdoor recreation, and 11.94 acres which contain parking areas, walkways and
approximately 80,150 square feet of buildings. Finally, the amendment allows the
School District to terminate the Cubberley lease after the JCC has left Cubberley in order
to open a “Compact High School”.

Prepared by:
Lanie Wheeler
May 2010
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